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NOTICE 


The February number contained a preliminary report on the 
Washington Conference on Legal Education and it was stated 
that as soon as possible a fuller account would be printed. Sub- 
sequently as reprints of the report of the entire proceedings were 
obtainable, in view of the importance of the conference which 
Senator Pepper described as “ epochal,” reprints were secured 
and will be bound up in a special number of this magazine with 


an introduction containing practical suggestions in regard to bar 
examinations in Massachusetts. 

The attention of all who are interested in legal education in 
Massachusetts is called to these suggestions in the hope of seeur- 
ing some practical improvement in a way which will avoid the 
main points of controversy. The special number will be mailed 
to members in a few days. 

F. W. @. 























A LIST OF ONE HUNDRED LEGAL NOVELS! 
By Joun H. WiGMoRE 
[Reprinted by permission Illinois Law Review] 


1. And what, pray, is a ‘legal’ novel? For there have surely 
not been many illegal novels. The illegalities in which the great 
novelists have figured have commonly been not suits for libels 
committed by them, but gallant struggles (like those of Charles 
Reade) to protect their copyrights against pirates, or to vindicate 
themselves (like poor Cooper) against envenomed reviewers. 

A ‘legal’ novel, as here meant, will be simply a novel in which 
a lawyer, most of all, ought to be interested, because the principles 
or the profession of the law form a main part of the author’s theme. 

As for any definition or further subdividing of the ‘legal’ 
novel, it is perhaps unprofitable and certainly difficult, being decidedly 
open to difference of taste and opinion. Nevertheless, for those 
who care to pick and choose, there may be noted, in the rough, 
four kinds: 

(A) Novels in which some trial scene is described—perhaps 
including a skilful cross-examination ; 

(B) Novels in which the typical traits of a lawyer or judge, 
or the ways of professional life, are portrayed; 

(C) Novels in which the methods of law in the prosecution 
and punishment of crime are delineated ; and 

(D) Novels in which some point of law, affecting the rights 
or the conduct of the personages, enters into the plot. 

In the following list these sorts are indicated by the letters 
A, B, C, D. But let it be understood that such an indication is 
suggestive only ; for the class of a particular novel is often a matter 
for difference of opinion. Moreover, the list will include only those 
in which one of these circumstances is a more or less prominent 
feature. 

2. But the list need not try to include all such works of 
fiction—good, bad, or indifferent. Where shall the line be drawn? 
On the one hand, it must not exclude all but the works of the great 
masters, from Fielding and Dickens to Stevenson and Howells. 
Yet it may properly be confined to what may be called literature, i. e., 





1. This article is a corrected reprint of an article originally appearing 
in this Review in April, 1908 (vol. II, p. 574). Notice is hereby given that 
neither this article nor the list of novels which follow may be reprinted in 
any other periodical without permission of ILt1nors Law Review. 
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novels in which character is delineated by a writer of whom style 
may be predicated. A few notable novels, indeed, must be included 
to which many would not concede these qualities—for example, 
“Mr. Meeson’s Will”; and a few must be excluded, because, though 
possibly within that definition, they belong to a class whose influence 
is bad—such as the Raffles stories. It is obvious, too, that the 
ordinary detective story—even Mr. Julian Hawthorne’s and Mrs. 
Green’s—does not. fulfill the canons, while Mr. Aldrich’s “Still- 
water Tragedy,” Sir Conan Doyle’s “Sherlock Holmes,” and M. 
Gaboriau’s “Monsieur Lecocq” do cross the line safely. 

3. But, after all, what is served by such a list? Does a 
lawyer go to a novel to learn his law? And would he even recom- 
mend the layman to look into works of fiction for forming correct 
notions of the ways of the law? Do not even the greatest of the 
‘legal’ novels portray rather the shortcomings and abuses of justice? 
And will not their perusal by the layman tend rather to fix in his 
mind (perhaps already prejudiced) a picture distorted and untrue? 
And even in the commonplace legal incidents of novels, are there 
not examples galore of the most impossible and unlegal doings? 
Does not the judge sometimes, in a novel, dictatorially order the 
jury to declare a defendant guilty of murder? Or the plaintiff to 
pay damages when a verdict in a civil case is found for the defend- 
ant? Or the sheriff to sell off the debtor’s property before action 
is begun—et alia enormia? In short, why encourage the layman 
to read a ‘legal’ novel? 

Well, let us repeat, we are not making a list for laymen. We 
have in mind rather the novel in which the lawyer himself is, or 
ought to be, most interested. And from this point of view we can 
think of several reasons why such a list is worth the labor. For it 
is certain that the lawyer must, like other men, for his pastime and 
mental ease, abandon himself now and then to the thrall of fiction. 
He will not read all the novels—even all the good ones; he will 
probably not read many. He must select. Let him, then, select 
those which will mean something to him as a lawyer, will have a 
special interest for one of that elect profession with all its tradi- 
tions, its memories, its secrets of the craft. And thus, since he must 
select, he will want to select those which as a lawyer he cannot 
afford to ignore. 

so 

4. In the first place, there are certain episodes or types of 
character in professional life whose descriptions by famous novelists 
have become classical in literature, such as Sergeant Buzfuz and 
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the action of Bardcll v. Pickwick in the “Pickwick Papers,” the 
chancery suit in “Bleak House,” Effie Dean’s trial in “The Heart 
of Midlothian.” With these every lawyer must be acquainted. 
This is not merely because of his general duty as a cultivated man, 
but because of his special professional duty to be familiar with 
those features of his profession which have been taken up into 
general thought and literature. What lawyer can go through life 
unfamiliar with such classical gifts to the world as the character of 
Advocate Pleydell in “Guy Mannering,” of Attorney Tulkinghorn 
in “Bleak House,” of Magistrate Popinot in “Cesar Birotteau,” and 
“A Commission in Lunacy,” of Attorney Godeschal’s office in “A 
Start in Life’? What lawyer can neglect to tread the paths of his 
professional progenitors’ pursuits in “Copperfield” and “Pendennis” 
and “Redgauntlet” and “The Lesser Bourgeoisie?” Or to be ignor- 
ant of the never-fading scenes in “The Scarlet Letter” and “Les 
Miserables’”—the perpetual possession of humanity? Or to know 
Smith’s Leading Cases while unfamiliar with Pebbles v. Planestones 
and Jarndyce v. Jarndyce? 

And there are many romances, not yet exalted into classical 
niches, which claim us in every other respect—the thrilling trial 
scenes in Hale’s “Philip Nolan’s Friends,” in Reade’s “Griffith 
Gaunt,” in Harte’s “Gabriel Conroy,” in Blackmore’s “Lorna 
Doone,” in Holland’s “Seven-oaks,” in Foote’s “John Bodewin’s 
Testimony,” in Gray’s “Silence of Dean Maitland.” And shall 
“Pudd’nhead Wilson” be forgot? Scott and Dickens are of course 
pre-eminently the lawyer's novelists.2, But no lawyer can fail to 
believe that certain others wrote their books especially for him 
(books not classical, nor marked perhaps by any single undying 
episodes). We are here thinking of the lawyers’ careers in Trol- 
lope’s “Orley Farm,” in Ford’s “Peter Stirling” (said to reflect a 
career like that of ex-President Cleveland), and in Warren’s “Ten 
Thousand a Year” (the book for lawyers by a lawyer) ; the sheriff’s 
life in Alice French’s (Octave Thanet) stories, particularly “The 
Missionary Sheriff’; the lawyers and the law that permeate the 
books of Mary Murfree (“Charles Craddock,” herself the daughter 
of a lawyer and legal author), of Charles Reade, of Anthony Trol- 
lope, of Stanley Weyman. And who cannot want to peruse, woven 





2. This is the best place to note that their legal lore has been once for 
all collected and entertainingly (as well as learnedly) described by Judge 
John Marshall Gest of Philadelphia, in his two essays, “The Law and 
Lawyers of Charles Dickens” and “The Law and Lawyers of Sir Walter 
Scott,” reprinted from the American Law Register, vols. 53 and 54 (1905, 
1906) with other similar essays in a volume entitled “The Lawyer in Liter- 
ature” (Boston, 1913). 
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into romance in Eggleston's “The Graysons,” Abraham Lincoln’s 
oft-told maneuvre with the almanac,’ the tale of a liar exposed, or 
Jeffreys’ brutal trial of Lady Lisle, the friend of the fugitives, in 
Conan Doyle’s “Micah Clarke”? 

5. Then, again, there are the great movements of legal progress 
which have been aided or reflected in the novelist’s works. It is 
one thing to know that imprisonment for debt has been abolished ; 
or to con a catalogue of the reforms of the nineteenth century in 
the “Select Essays in Anglo-American Legal History”; or to read 
the lives of Eldon, Denman, Brougham, or Field. But it is another, 
and a necessary thing, to know the spirit of those times—to realize 
the operation of the old rules now gone—to feel their meaning in 
human life and to appreciate the bitter conflicts and their lessons 
for today. This deepest sense of their reality we shall get only in 
the novels. 

Two great figures stand out as leaders—Charles Dickens and 
Charles Reade. No man can truly apportion the meed of influence 
between them and the lawyer-legislators—Mackintosh, Romilly, 
Brougham, Denman, Campbell. But it is certain that the former 
sunned and watered what the latter sowed and reaped. We must 
go to “Bleak House” to learn the real meaning of chancery’s delays 
—to “Oliver Twist” to see the actual system of police and petty 
justice in London—to “Pickwick Papers” to appreciate the techni- 
calities of civil justice. Was jail-reform more aided by Bentham’s 
essays or by Charles Reade’s “Never Too Late to Mend”? How 
soon would the right to imprison sane people in the private lunatic 
asylums have been abolished if “Hard Cash” had not been writ- 
ten?> That great author’s life, in fact, was one long knight- 
errantry again the dragons and giants of the times. 

But even when we leave these eminent leaders we find the 
institutional abuses of contemporary life pictured in novels here 
and there with a realism which makes them almost appendices to 





3. It is proper here to keep on helping to kill the slander, long ago 
started, and chiefly given currency in Lamon’s Life, that Lincoln used a 
spurious almanac; the slander has been amply refuted by a competent wit- 
ness, Mr. James L. King, ex rel, Judge Bergen, in the North Amercan 
Review, 1898, vol. 166, p. 186; and the evidence is fully collected in Mr. John 
T. Richards’ “Lincoln as a Lawyer” (New York, 1916). 

4. Reade himself said that to exaggerate the description of the abuses 
would be harder than “to write a libel on hell.” 

We cannot credit “Bleak House” with influencing the first important 
reforms in chancery, for it was printed at the very moment of enacting 
them, in 1852. In Mr. Gest’s phrase, “Dickens did not kill the chancery 
snake, but only jumped on it after it was dead.” But was it then quite dead? 
6 .. : This book’s circulation was in its day exceeded only by “Uncle Tom’s 

abin. 
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the law books. Henry Kingsley’s “Austin Elliot” is said to have 
inspired a stringent legislation against duelling. Balzac’s “Cesar 
Birotteau” exposes the misery and chicanery of bankruptcy pro- 
ceedings. Cooper’s “Ways of the Hour” tried trial by jury on its 
merits. Besant’s “Chaplain of the Fleet” makes us wonder how 
the miseries of the old Fleet debtors’ prison could have been allowed 
to exist as long as they did. No man who has not read Besant’s 
“The Orange Girl” can appreciate the terrible significance of the 
punishment of the pillory. Cooper’s “Satanstoe” and “Chainbearer” 
(and “The Redskins” belongs also to the series) reflect the system 
of land-tenure in early New York and that “anti-rent” agitation 
which was so intense a problem in those days that we wonder it 
could ever have been forgotten. The system of transporting con- 
victs to Botany Bay has been a favorite theme; in the best of these 
stories, though not ranked among the classics, are John Boyle 
O’Reilly’s “Moondyne,”’ Rolf Boldrewod’s Australian books, and 
Becke’s and Jeffrey’s “A First Fleet Family.” Can a lawyer know 
his profession and its past without knowing these things, and the 
parts that these many legal institutions have played in the life of the 
community ? 

Perhaps here belong, too, many novels which depict a special 
problem or institution of law, not having in mind its abuses or re- 
forms, but full of instruction and reflection for the lawyer, or 
notable as classics of romance—“Felix Holt,” for example, with a 
plot turning on a base fee in land; “Paul Clifford,” with its terrible 
problem for the judge; “Eugene Aram,” an elaborated transcript 
of a notable English murder trial. 

Here, too, are to be noted the interesting pictures of alien sys- 
tems of justice—Caine’s “The Deemster,” Erckmann-Chatrian’s 
“Polish Jew” (said to be the foundation of Irving’s play, “The 
sells”), Franzos’ Austrian stories, Jokai’s Hungarian stories, Craw- 
ford’s for Italy, Tolstoi’s superb “Resurrection,” and, of course, 
Balzac, Gaboriau, Sue and Dumas for France, and Scott for the 
ancient modes of trial. 


6. And again, there are the novels which depict history for us 
—that is, the scenes in legal annals which general history has made 
famous. Here, of course, the magic of Scott has done most. The 
Vehmgericht in “Anne of Geierstein”—the cruel justice of Louis 
XI in “Quentin Durward”—the ancient trial by battle in “Ivanhoe” 





6. Doubtless these could be traced out in the work of Mr. Ernest A. 
Baker, “History, in Fiction: a Guide to the Best Historical Romances, Sagas, 
Novels, and Tales” (1908), which contains brief annotations to the titles. 
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—and the trial by ordeal in “The Fair Maid of Perth”—are there 
not many who will never know (nor need to know) more of these 
things than are chronicled by the great romancer? And the un- 
speakable Jeffrey. All the serious rehabilitations of modern his- 
torians (including Mr. Zane) will not avail to lighten the picture 
which the novelists have drawn of his trials ; for those have supplied 
one of the favorite topics—at London, in “Peveril of the Peak” 
and in “Lorna Doone,” and on the circuit of the Bloody Assizes, 
in Besant’s “For Faith and Freedom” and in Conan Doyle’s “Micah 
Clarke” (this surely must begin to be placed among our classics; 
it is not too soon). And in “Kidnapped” Stevenson has given us 
the very pages from Howell’s State Trials. “Barnaby Rudge,” too, 
almost echoes the witnesses in Lord Gordon’s trial for the riot, and 
we may study Lord Mansfield here. Going further afield we live 
over again the times of the ill-fated Roman Republic in “Rienzi,” 
and observe the tragic fate of the DeWitts in Dumas’ “Black Tulip.” 
There is in fact hardly an end to the line of boundary where history 
and law unite in the pages of the novelist. 

And who cannot feel that this lore is meant for him as a 
lawyer? What man can say that he is a member of our profession 
and not want to be familiar with these things? And so, shall there 
not be a list of “legal” novels? 

7. But there is a higher standpoint yet. For the novel—the 
true work of fiction—is a catalogue of life’s characters. And the 
lawyer must know human nature. He must deal understandingly 
with its types, its motives. These he cannot find—all of them— 
close around him; life is not long enough, the range is not broad 
enough for him to learn them by personal experience before he 
needs to use them. For this learning, then, he must go to fiction, 
which is the gallery of life’s portraits. When Balzac’s great design 
dawned on him, to form a complete series of characters and motives, 
he conceived his novels as conveying just such learning. He even 
enumerated the total number of characters. His task was, he says :* 


“To paint the three or four thousand salient figures of an epoch— 
for that is about the number of types presented by the generation of 
which this human comedy is the contemporary and the exponent. This 
number of figures, of characters, this multitude of portraits, needed 
frames. Out of this necessarily grew the classification of my work 
into Scenes. Under these heads I have classed all those studies of 
manners and morals which form the general history of Society. * * * 
If the meaning of my work is understood, my readers will see that I 





7. Preface of 1848—“One of the world’s great prefaces,” Brunetiére 
called it. 


6 








give to the recurring events of daily life (secret or manifest), and 
to the actions of individuals, with their hidden springs and motives, as 
much importance as the historian bestows on the public life of a 
nation.” 


In this view the work of the novelist is to provide a museum of 
human characters, traits and motives—just as we might go to a 
museum of zodlogy to observe an animal which we desired to under- 
stand but had never yet seen alive; this was Balzac’s idea: 


“There have always been, and always will be, social species, just as 
there are zoological species. If Buffon achieved a great work when he 
put together in one book the whole scheme of zoology, is there not a 
work of the same kind to be done for Society? * * * There are 
as many different men as there are species in zoology. The differences 
between a soldier, a workman, a merchant, a sailor, a poet, a beggar, 
a priest, though more difficult to decipher, are at least as marked as 
those which separate the wolf, the lion, the ass, the crow, the shark, 
the seal, the lamb and so on.” 


And so the lawyer, whose highest problems call for a perfect 
understanding of human character and a skilful use of this knowl- 
edge, must ever expect to seek in fiction as in an encyclopedia, that 
learning which he cannot hope to compass in his own limited experi- 
ence of the humans whom chance enables him to observe at close 
range. 

This learning has been sought, possessed, and valued by 
many great advocates. Perhaps they have seldom openly inculcated 
its value. But we find at hand one singularly direct exposition of 
this theme, which must here be quoted :§ 


Read the literature of the lawyers. Read the lives of those great 
lawyers and judges of England. Read the literature of human nature. 
The lawyers can gain many points by reading. 

To my mind Balzac is the greatest judge of human nature after 
Shakespeare. I think I learned more of human nature (outside of my 
own experience) from Balzac than I have from any other author ex- 
cept Shakespeare. I recall especially “Eugénie Grandet,” the history 
of a miser. I have read that book two or three times, and this is how 
it profited me afterwards. I was retained in a very serious case of 
fraud. I studied the party on the other side. I made up my mind that 
if ever there was a miser out of the pages of literature, that was the 
man, and that Grandet was his literary father-in-law. I studied 
“Eugénie Grandet” again, and then I attacked that opponent. It was 
an eight years’ task. But the image of Grandet helped me to hound 
that man so that at the end of eight years there was not anything left 





8. Address of Mr. Frank J. Loesch, President of the Chicago Bar Asso- 
ciation, in the Legal Tactics Series, at Northwestern University Law School, 
1905; published in the Itttnors Law Review, 1907, vol. I, pp. 455, 465, 
entitled, “The Acquisition and Retention of a Clientage.” 


7 











but his hide. The greatest admirer of the work I did is that man’s 
own lawyer; but he will not give me credit for having any legal acumen. 
He maintains that I knew all the facts beforehand. Yet the truth of 
the matter was that I did not; I drew the bill before I had the facts. 
I merely judged the man’s character from what I had read of 
“Eugénie Grandet.” That experience was to me a life lesson.® 

Let me allude also to another case, one that nearly broke me down 
with the mental and physical strain. I had bought every printed trial 
I could find on that particular subject. I had a year to prepare for the 
actual trial of the case. There were very eminent lawyers on the other 
side. I will not mention names, for the parties are living. But I did 
not receive from all these books as much light as I did from a certain 
classical novel, one that characterized exactly the plaintiff's object and 
put that party in the lime-light. With that aid I was able to follow all 
the ins and outs of his maneuvers, and finally to win the case. It was a 
work of fiction that guided me to a right solution of that person’s char- 
acter, and a knowledge of his character that was essential to victory. 

Still another lesson I now recall which I learned from reading—a 
lesson I will never forget. It related to a gentleman by the name of 
Gil Blas. Gil had various and sundry adventures, and among others he 
was made secretary to the Archbishop of Toledo. The Archbishop said 
to him one day: “Gil, I look upon you as a very likely young man, I 
like your intelligence and acumen. Now I am getting old. I have to 
preach once a month. Make it your duty to let me know when you see 
any failing signs in my mental powers. I will trust you as a friend to 
tell me about it.” So Gil noted the character of the sermon the next 
month. Then he heard the ensuing sermon; and he thought the Arch- 
bishop showed signs of age and senility. At the third sermon he was 
more satisfied of this, and the fourth was shockingly significant. He 
complimented the Archbishop on the first sermon, and spoke fairly of 
the second, but of the others he did not. The Archbishop asked, “Now, 
Gil, what is the truth?” Gil said: “Your eminence, your mental powers 
are failing rapidly.” “Gil,’ responded the Archbishop, “I find that I 
am mistaken in your acumen. The treasurer will pay you and you will 
leave the house.” I have never forgotten the moral of that story. 
Such incidents of literature add to your knowledge. 


And so the best literature—drama or poetry, philosophy or 
fiction—must always be an arsenal for the lawyer. This, to be sure, 
is a larger matter than our “legal” novels; yet it includes the best 
of them. 

x * x 


8. But there is one more thing worth lingering over, before 
we come to our list itself, and that is the sources of the information 
and skill of our “legal” novelists. Where did they learn their legal 





9. Mr. W. K. Lowrey, of the Chicago Bar, related to the writer an 
analogous case, in which he solved the mystery of a fraudulent bankruptcy 
on calling to mind the bookkeeping methods which figure in Freytag’s “Debit 
and Credit.” 
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lore? How could they find and use the materials for their legal 
scenes and characters? 


This, of course, has varied greatly with the individual methods 
of work. Yet, on the whole, it is possible to distinguish certain 
general differences. There are, broadly, three groups. There are 
the novelists who were themselves lawyers, or were trained for the 
law. There are also a few who learned much of it by personal 
experience in litigation of their own. And then there are those— 


the most part—who prepared for the legal episodes by special 
research. 


To the first belong, of course, in prime rank, Fielding, Scott, 
Balzac and Dickens. A long life in the law, as barristers and as 
magistrates, gave to Fielding and to Scott the material of the law 
as a second nature.’® Balzac was destined and trained for it; only 
at the last moment could he evade his family’s ambitions to chain 
him for life to the lawyer’s desk. Dickens, as an attorney’s clerk 
and a court reporter, had all the direct experience which a lawyer’s 
life gives, and almost all the training which a lawyer was then ex- 
pected to have. There are, too, among today’s contemporaries, 
notable like instances—Robert Grant, Anthony Hope Hawkins, 
Frederic J. Stimson; though it is odd that most of these avoid the 
legal life in their fiction. Arthur Train, however, with the vantage 
point of a District Attorney’s office, may well be deemed our modern 
Fielding, now that he has broadened his canvas. 


In the second group are pre-eminent Cooper and Reade. Dur- 
ing the latter half of their lives, it would seem that not a year 
passed, for either, without a lawsuit pending; and thus they came 
to observe the lawyer within his native lair. Reade, indeed, did 
enter at Lincoln’s Inn, and was called to the bar; but it does not 
appear that he studied or worked or ever held a brief, or did more 
than eat the perfunctory dinners; and his most intense interest in 
the law was not shown until after he had himself brought a suit to 
rescue a young friend from an asylum. His law he must have 
learned mostly from the controversies of reform which he took up 
and from his own constant lawsuits and the numerous lawyers 
retained by him. These latter, indeed, he sampled variously and 
judged freely and dictatorially. Listen to this passage from a 





10. Scott, of course, like all the great masters, also made special studies 
for the accuracy of individual incidents, particularly the historical ones. His 


appendix-notes exhibit many of these instances. Mr. Gest has pointed out 
numerous additional ones; his comparison of Scott’s “Betrothed” and Tenny- 


son’s “Enoch Arden” shows how desirable such accuracy may become. 
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letter :** “My successes have been hardly won. In this case I had 
to dismiss Jessel for incapacity, Ballantine for colloquy with de- 
fendant’s attorney, Teesdale because of his chief clerk’s incapacity, 
and Rickerd’s managing clerk.” The client who could dismiss 
Jessel and Ballantine must indeed have been self-confident in his 
own legal acumen. But Charles Reade, after all, was himself “the 
people’s lawyer,” a never-tiring advocate for humanity. Cooper, 
too, seems to have engaged in his lawsuits largely as a matter of 
principle—to defend the rights of authors and the liberty of thought. 
This famous romancer, much misunderstood and disliked in his own 
generation (first by our alien kin across seas, and then by his own 
neighbors and community), found himself from 1837 onwards in 
almost continuous litigation; and it is noticeable that the majority 
of his novels with legal episodes and characters date in that period. 
Himself without legal training, he was by nature (like Charles 
Reade) an uncompromising fighter for his rights—a striking ex- 
ample of the type of man whom lThering’s “Struggle for Rights” 
delights to honor. He had usually an unpopular cause, and he was 
an unpopular man; but he accomplished the remarkable feat, which 
the greatest of lawyers might envy, of succeeding with judge and 
jury when he argued his own cause.’* No such record can 
probably be found in history. It is no wonder that he was entitled 
to weave into his novels, with every claim of verisimilitude, what- 
ever he pleased of legal episode and character. 

In the third group belong, naturally, most of the novelists who 
have dealt with phases of the law. Not having the lawyer’s pro- 
fession or a plentiful experience of lawsuits as their source of 
information, they have been obliged to obtain by special study the 
sources adapted to their immediate purpose. Many, of course, have 
failed, for lack of thoroughness; and the successes are due (where 
traceable) to the persistent resolve of accuracy in research—the 
directness of touch with the material of life. Charles Reade, to be 
sure, belongs in this group also, for perhaps no great realist of 
contemporary life (except Balzac) made so systematic a search for 





11. Memoirs, by C. L. and C. Reade (1887), p. 384. 

12. “In these trials he was assisted by his nephew, Richard Cooper, who 
was his regular counsel. But, outside of him, in the civil suits, he had very 
rarely any help, and in most of them he argued his own cause. Wherever 
he appeared in person, he seems to have come off uniformly victorious. Nor 
were his victories won over inferior opponents. . . . The men against 
whom Cooper was pitted stood in the very front rank of their profession; 
they were leaders of the bar in the greatest state in the Union.” (Louns- 
bury’s Cooper, 1883, p. 182). The most remarkable instance was his com- 
plete victory in the suit involving the correctness of his account of the 
Battle of Lake Erie. 
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materials of life pictures—the objective truth of his character facts. 
His system of newspaper clippings and scrap-books is well known."* 
His preliminary search of Parliamentary documents and other veri- 
fied data made him an insuperable opponent in his many contro- 
versies over contemporary law and fact. Here is an example of 
his reply to a sneering reviewer :"* 


“Can any man offer a fairer test of a book’s veracity than I did? 
I said, in my preface to ‘Hard Cash,’ that the whole thing rested on a 
mass of legal evidence—bluebooks, pamphlets, newspapers, private let- 
ters, diaries of alleged lunatics, reports of tried cases. I offered, in 
print, to show these, at my own house, to any anonymous writer who 
might care to profit by my labor—the labor of Hercules. * * * How 
many, do you suppose, accepted this infallible test of mendacity or ver- 
acity in my book? Not one!” 


But, naturally, the methods differed with the individual. It 
would be interesting to trace out the methods of the other great 
delineators of legal episodes. George Eliot’s success, in what must 
have been purely a tour de force, is well known, and has earned 


approval from no less than Sir Frederick Pollock, in his history of 
The Land Laws :*® 


“The curious kind of estate created by the conveyance in fee simple 
of a tenant in tail in possession, without the concurrence of the owners 
of estates preceding his own, is called a base fee. Though uncommon, 
it is not unknown in practice; and it has been used by George Eliot, in 
‘Felix Holt,’ with great effect and with perfect correctness, as part of 
the machinery of the plot; insomuch that conveyancers reading the 
novel have been known to comment seriously, as if the thing had hap- 
pened to one of their own clients, that the parties did not take better 
advice.” 


But it is Robert Louis Stevenson—that beautiful soul of author- 
ship—who has furnished us perhaps the most interesting instance 
of conscientious and painstaking preparation of the correct scenery 
of a legal drama to which the author adds the magic spirit of life 
and action. No one ever read “Kidnapped” and its sequel, “David 
Balfour,” with a cool thought as to the construction of its plot, or 
the historic foundation; but the story was in fact woven out of a 





13. “At least one hour a day was expended in making cuttings from 

newspapers and magazines for his ‘invaluable’ note-book, as he termed them. 
i The dread of missing some good thing caused him to waste at least 

three hundred hours per annum on scissors-and-paste work; so that eventu- 
ally, when he came to catalogue and classify all this congeries of information, 
the headings alone covered twelve pages of printed matter in double col- 
umns” (Memoirs, p. 337). 

14. Readiana, “A Terrible Temptation,” p. 271 (reply to the Toronto 
Globe). 

15. 2d ed., p. 110. 
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recorded trial, used for the purpose.’® Mrs. Stevenson thus tells 
of its creation :‘7 


“T concluded to try and write it myself (i. e., a play called “The 
Hanging Judge”). As I wanted a trial scene in the Old Bailey, I chose 
the period of 1700 for my purpose; but being shamefully ignorant of my 
subject, and my husband confessing to little more knowledge than I pos- 
sessed, a London bookseller was commissioned to send us everything he 
could procure bearing on Old Bailey trials. A great package came in 
response to our order, and very soon we were both absorbed—not so 
much in the trials as in following the brilliant career of a Mr. Garrow, 
who appeared as counsel in many of the cases. We sent for more 
books, and yet more, still intent on Mr. Garrow, whose subtle cross- 
examination of witnesses, and masterly, if sometimes startling, methods 
of arriving at the truth, seemed more thrilling to us than any novel. 
Occasionally other trials than those of the Old Bailey would be in- 
cluded in the package of books we received fram London; among these 
my husband found and read with avidity. ‘The Trial of James Stewart 
in Ancharn in Duror of Appin, for the Murder of Colin Campbell, of 
Glenure, Esq., Factor for his Majesty on the forfeited estate of Ard- 
shiel.’ My husband was always interested in this period of his coun- 
try’s history, and had already the intention of writing a story that 
should turn on the Appin murder. The tale was to be of a boy, David 
Balfour, supposed to belong to my husband’s own family, who should 
travel in Scotland as though it were a foreign country, meeting with 
various adventures and misadventures by the way. From the trial of 
James Stewart my husband gleaned much valuable material for his 
novel, the most important being the character of Alan Breck. Aside 
from having described him as ‘smallish in stature,’ my husband seems 
to have taken Alan Breck’s personal appearance, even to his clothing, 
from the book. * * * Some time after the publication of ‘Kid- 
napped’ we stopped for a short time in the Appin country, where we 
were surprised and interested to discover that the feeling concerning 
the murder of Glenure (the ‘Red Fox,’ also called ‘Colin Ray’) was 
almost as keen as though the tragedy had taken place the day before. 
For several years my husband received letters of expostulation or com- 
mendation from members of the Campbell and Stewart clans.” 


Even more interesting was Stevenson’s legal research into the 
materials for “Weir of Hermiston,”’—that last and unfinished work, 
of which he wrote once, “Mind you, I expect it to be my master- 
piece.” Under the name of “The Justice Clerk” (as originally 
selected), it was to depict the great Hanging Judge, confronted at 
the last with the stern ordeal of sentencing to death his own son— 
a situation already in literature in Bulwer’s “Paul Clifford.” The 
Lord Justice Clerk was the Scottish name for the head of the crim- 





16. The trial mentioned by Mrs. Stevenson was held in 1752, and may 
be found in 19 Howell’s State Trials, pp. 1-262. 


17. Preface to “Kidnapped,” Biographical Edition (Scribner’s, 1905). 
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inal justiciary ; and Stevenson took every pains to prepare accurately 
the law of his case. Sidney Colvin thus reports a part of those 
efforts :*® 


“In a letter of Stevenson’s to Mr. Baxter, of October, 1892, I find 
him asking for materials in terms which seem to indicate that he knew 
this (legal problem) quite well: ‘I wish Pitcairn’s Criminal Trials, 
quam primum. Also an absolutely correct text of the Scots’ judiciary 
oath. Also, in case Pitcairn does not come down late enough, I wish 
as full a report as possible of a Scot’s murder trial between 1790-1820. 
Understand, the fullest possible. Is there any book which would guide 
me to the following facts: The Justice-Clerk tries some people capitally 
on circuit. Certain evidence cropping up, the charge is transferred to 
the Justice-Clerk’s own son. Of course in the next trial the Justice- 
Clerk is excluded, and the case is called before the Lord Justice-General. 
Where would this trial have to be? I fear in Edinburgh, which would 
not suit my view. Could it be again at the circuit town?’ The point 
was referred to a quondam fellow-member with Stevenson of the Edin- 
burgh Speculative Society, Mr. Graham Murray, the present Solicitor- 
General for Scotland, whose reply was to the effect that there would 
be no difficulty in making the new trial take place at the circuit town; 
that it would have to be held there in the spring or autumn, before two 
Lords of Justiciary; and that the Lord Justice-General would have 
nothing to do with it, this title being at the date in question only a 
nominal one held by a layman (which is no longer the case). On this, 
Stevenson writes: ‘Graham Murray’s note re the venue was highly 
satisfactory, and did me all the good in the world.’” 


And so, in the hands of a master, the law of a legal novel may 


after all be made as true to reality as when the scribe is of the 


vocation of law. 
xk k kK * 


9. And now, at last, for our list. As here offered, it is of com- 
posite workmanship, and has grown with the accretions of ten years. 
It began in a manuscript list of some fifty titles, prepared by the 
present writer in 1898..° This was then enlarged to about one 
hundred titles for publication in The Brief ;?° and that list was then 
reprinted in The Library Journal*™ and in The Atheneum Monthly 
Bulletin. To improve it effectively, both in the earlier classics and 
in the recent fiction, some co-operative effort became necessary. 
Accordingly, committees of my students were appointed, who kindly 





18. Editorial Note to “Weir of Hermiston,” Biographical Edition. 


19. Apparently the pioneer list was that of Professor Wambaugh, pub- 
lished in the Iowa University Law Bulletin in 1889. A few titles in that, not 
found in the present writer’s original list, were thankfully appropriated. 


20. Vol. II, No. 2, p. 124 (New York, January, 1900). 
21. February, 1901. 
22. Westfield, Mass., May, 1901. 
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undertook to examine the works of one hundred selected novelists 
of standing. 

The result of these efforts, together with the suggestions of 
other readers, was to increase the list by about two hundred and 
seventy-five titles, making some three hundred and seventy-five in 
all. This list was published in the ILLtINors Law Review for April, 
1908 (Vol. II, p. 574). That number of the REview, and the 
reprint of the list, has long since been exhausted. To enlarge the 
list thoroughly, so as to cover the last decade, is impracticable. 
But a demand exists for a good reading list of standard Legal 
Novels. Hence the present list of One Hundred Legal Novels, 
selected from the former list. Two or three over the hundred are 
put in for good measure. 

It must be added that, in making the selection, the pure detective 
story, however good, has been omitted; the last decade alone has 
seen this type of fiction multiplied, until now it forms a genre of 
its Own. 


A LIST OF ONE HUNDRED LEGAL NOVELS 





Aldrich, Thomas Bailey: 
Stillwater Tragedy. (C) 
Allen, Grant: 
Miss Cayley’s 
(A,D) 
de Balzac, Honoré: 
César Birotteau. (D) 
Cousin Pons. (B,D) 
Pére Goriot. (D) 
Lucien de Rubempré. (A,C) 


Adventures. 


Lesser Bourgeoisie. (B,D) 
Gobseck. (D) 
Colonel Chabert. (B) 


Commission in Lunacy. (A,B) 
Last Incarnation of Vautrim. 
(C) 
Start in Life. (B) 
Marriage Contract. (D) 
Becke, Louis, and Jeffrey, Walter: 
First Fleet Family. (C) 
Besant, Walter: 
St. Katherine’s by the Tower. 
(A,B,C) 
For Faith and Freedom. (A,B) 
Orange Girl. (A,B,C) 
Besant, Walter, and Rice, Jas.: 
Chaplain of the Fleet (Prison). 
(C,D) 


Blackmore, R. D.: 

Lorna Doone. (A) 

Bulwer-Lytton, Edward: 
Eugene Aram. (A,C) 

Paul Clifford. (A,C) 

Burnett, Frances Hodgson: 
DeWilloughby Claim. (D) 

Caine, Hall: 

Deemster. (C,B) 
Law and the Lady (A,D) 

Collins, Wilkie: 

Cooper, James Fenimore: 
Ways of the Hour. (A,B,C) 
Redskins. (B,C,D) 
Satanstoe. (D) 
Chainbearer. (D) 

Cor, E. M.: 

The Achievements of 
Caruthers. (C) 
Craddock, Chas. Egbert 
Murfree): 
Prophet of the Great Smoky 
Mountain. (C) 

Crockett, Samuel R.: 

The Gray Mare. (A,C) 

Crawford, Francis Marion: 
Sant’Ilario. (C,D) 


John 


(Mary 














Dickens, Charles: 
Barnaby Rudge. (C) 
Bleak House. (A,B) 
Old Curiosity Shop. 
Oliver Twist. (A,C) 
Pickwick Papers. (A,B) 

Tale of Two Cities. (A,B) 

Doyle, Arthur Conan: 

Micah Clarke. (A) 

Dumas, Alexandre: 

Black Tulip. (C) 

Count of Monte Cristo. 
(A,C,D) 

Marguerite de Valois. (A,C) 

Twenty Years After, Part II. 
(A) 

Eggleston, Edward: 

Mystery of Metropolisville. 
(A,B,C) 
Graysons. (A) 
Eliot, George: 
Adam Bede. (A) 
Felix Holt. (A,B,D) 

Erckman, E., and Chatrian, A.: 
Polish Jew. (A) 

Franzos, Karl Emil: 

The Chief Justice. (A,B) 

Fielding, Henry: 

Jonathan Wild. (C) 
Tom Jones. (C) 

Fletcher, J. V.: 

Middle Temple Murder. 

Foote, Mary Hallock: 

John Bodewin’s Testimony. (A) 

Ford, Paul Leicester: 

Honorable Peter Stirling. (B) 

Frederic, Harold: 
Damnation of 


(B) 


(A,B) 


(B,D) 


French, Alice (Octave Thanet): 


Missionary Sheriff. 

We All. (B,C,D) 
Gaboriau, Emile: 

File No. 113. (C) 

Monsieur Lecocq. (C) 
Goldsmith, Oliver: 

Vicar of Wakefield. (C) 
Gould, S. Baring: 

Broom Squire. (A,B,D) 
Grant, Charles: 

Stories of Naples 

Camorra. (C) 


(C,D) 


Theron Ware. 


and the 


Grant, Robert: 

Law Breakers. (D) 

Eye for an Eye. (A,B,D) 
Grey (or Gray), Maxwell: 

Silence of Dean Maitland. 

(A,D) 

Haggard, H. Rider: 

Mr. Meeson’s Will. (A,B,D) 
Hale, Edward Everett: 

Philip Nolan’s Friends. (A) 
Harte, Francis Bret: 

Gabriel Conroy. (A) 

Heiress of Red Dog. (A,B,D) 
Hawthorne, Nathaniel: 

Scarlet Letter. (C) 
Herrick, Robert: 

The Common Lot. (A) 
Hill, Frederick Trevor: 


Tales Out of Court. (A,B) 
Holland, Josiah Gilbert: 

Sevenoaks. (A,D) 
Howells, William Dean: 

Modern Instance. (A,D) 


Hugo, Victor: 
Les Misérables. (A,C,D) 
Ninety-three. (C) 
Man Who Laughed. (C) 
James, George P. R.: 


Morley Ernstein. (B,C) 
Kingsley, Henry: 
Austin Elliot. (A,D) 


La Ramé, Louise de (Ouida): 
Under Two Flags. (A) 
LeSage, Alain R.: 
Gil Blas. (C) 
Mitchell, S. Weir: 
Constance Trescott. (A,B,C) 
O’Reilly, John Boyle: 
Miondyne. (C) 
Page, Thomas Nelson: 
Red Rock. (D) 
Parker, Gilbert: 
Right of Way. (A) 
Read, Opie: 


Tennessee Judge. (B) 

Jucklins. (A,B) 
Reade, Charles: 

Griffith Gaunt. (A) 


Never Too Late to Mend. 


(B,C) 
Hard Cash. (A,B,C) 








Scott, Walter: 
Anne of Geierstein. (A,C) 
Fortunes of Nigel. (C,D) 
Guy Mannering. (A,B,C,D) 


Heart of Midlothian. (A,B,D) 
Fair Maid of Perth. (A) 
Antiquary. (B,D) 

Ivanhoe. (A) 


Peveril of the Peak. (A) 

Quentin Durward. (C,D) 

Redgauntlet. (B,D) 

Rob Roy. (B,C) 
Senkiewicz, Henryk: 

Comedy of Errors. (A) 
Stevenson, Robert Louis: 

Kidnapped; with its sequel, 

David Balfour (B,C) 

Weir of Hermiston. (B) 
Stimson, Frederick J.: 

Residuary Legatee. (D) 
Stockton, Frank R.: 

Late Mrs. Null. (D) 
Thackeray, William Makepeace: 

Pendennis. (B) 
Tolstoi, Leo N.: 

Resurrection. (A,B,C,D) 





Train, Arthur: 
Tutt and Mr. Tutt. (A,B,C,D) 
By Advice of Counsel. (A,B, 
C,D) 
As It Was in the Beginning. 
(B) 
Trollope, Anthony: 
Orley Farm. (A,B,D) 


Mr. Maule’s Attempt. (A,B, 
C,D) 

Vicar of Bullhampton. (A,C, 
D) 


Twain, Mark (Samuel Clemens) : 
Pudd’nhead Wilson. (A) 
Warren, Samuel: 
Ten Thousand a Year. (B) 
Weyman, Stanley: 
Francis Cludde. (A) 
My Lady Rotha. (A) 
Man in Black. (A) 
Woolson, Constance Fenimore: 
Anne. (A) 
Zangwill, Isaac: 


The Big Bow Mystery. (A,C) 























REMOVAL BY ADDRESS IN MASSACHUSETTS AND 
THE ACTION OF THE LEGISLATURE ON THE PE- 
TITION FOR THE REMOVAL OF MR. JUSTICE 
PIERCE. 


Casual conversation with a number of members of the bar, 
since the filing of the petition before the legislature for the 
removal of Mr. Justice Pierce, revealed the fact that many 
lawyers either did not know, or had forgotten, that the Massa- 
chusetts Constitution, ever since 1780, after providing in 
Chapter 3 that ‘‘ All judicial officers duly appointed, com- 
missioned and sworn shall hold their offices during good be- 
havior, . . . °* has contained in the same sentence the follow- 
ing provision: ‘‘ provided nevertheless, the Governor, with 
consent of the Couneil, may remove them upon address of 
both houses of the legislature.’’ Many lawyers appear to 
have thought that the proceeding against Mr. Justice Pierce 
was an impeachment proceeding. It is common for men to 
refer to Massachusetts judges as holding office ‘‘for life”’. 
This, of course, is not the fact and never has been the fact in 
Massachusetts. The tenure has always been ‘‘during good 
behavior’’. The reason for the insertion of that clause in 
the commissions of judges, by express direction of the consti- 
tution, is explained by the public controversy between Gen- 
eval William Brattle and John Adams in 1773 (see Mass. Law 
Quart., May, 1917, pages 397-398). In addition to the general 
provision for impeachment of publie officers before the Senate, 
the special process of removal upon address was provided as 
applicable only to the judiciary. 

This machinery for the recall of judges has, therefore, 
always been a part of the judicial system of Massachusetts. 
The process differs from impeachment in that it is a purely 
legislative proceeding in its nature. This fact was made 
clear in the statement by the committee prior to the opening 
of the recent proceedings on March 28th, 1922 above referred 
to as follows: 

**Tt should be borne in mind that this is a Committee regu- 
larly appointed through the adoption of a joint order by the 
(General Court for the purpose of conducting a legislative 
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hearing, and is not to be considered as a trial court exer- 
cising or attempting to exercise judicial functions."" While 
following the general course of a judicial hearing the Com- 
mittee, whenever occasion arose for decision on matters of 
detail, referred to the legislative character of the hearing and 
followed out its announced plan of exercising ‘its discretion 
as to the admission or rejection of any evidence that may be 
offered’’. 

From time to time there have been vigorous. eriticisms 
directed at the process for removal by address and regrets 
were recently expressed in the press that the procedure had 
not been abolished as archaic and cumbersome at the time of 
the recent constitutional convention. On the other hand, the 
provision has always withstood the attacks upon it and the 
manner in which the powers have been exercised by the legis- 
lature under it since 1780 has justified its continued existence 
and the support which Levi Lincoln gave to it in the debate 
of the constitutional convention of 1820. 

Of course, as no reasons are required to be specified either 
by the legislature or by the executive for a removal by this 
procedure (which differs in this respect from an impeach- 
ment) the machinery offers possibilities of abuse. In Maine, 
where there is a somewhat similar provision, it appears to 
have been abused in the case of Judge Woodbury Davis in 
1856. In that ease, Judge Davis, a recently appointed mem- 
her of the Supreme Judicial Court of Maine, decided a ques- 
tion of law as to the conflicting rights of claimants to the 
office of sheriff. The disappointed claimant instead of taking 
the case to the full bench, got possession of the jail by foree. 
Political feeling ran high. A petition for the removal of 
Judge Davis was filed with the legislature. Judge Davis had 
among his counsel Rufus Choate and Henry W. Paine of 
Massachusetts and the ease created much attention. The 
legislature voted an address and the governor removed the 
judge aceordingly. It was a purely political removal because 
the majority of the legislature did not like the judge’s view of 
the law and the governor removed him on grounds which, as 
quoted in the Law Reporter, showed an utter misconception of 
the relations between the different branches of the govern- 
ment and seemed to show also a mixture of personal pique 


heeause the judge had disagreed with the Governor as to his 
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legal power in attempting to remove the old sheriff and ap- 
point a new one. (See 19 Law Reporter, N. S., pp. 61-77.) 
The legislature thereupon abolished the position which Judge 
Davis held. The next year, the political complexion of the 
legislature changed, the office was recreated, and Judge Davis 
was reappointed. Nothing more’ was heard of the matter. 
(See 19 Law Reporter, N.S. 652.) 

The history of the proceeding for removal in Massachusetts 
may be found in Bulletin No. 36 prepared by the Committee 
to Compile Information for the recent constitutional con- 
vention of 1917; in chapter IX of the Constitutional History 
of the Supreme Judicial Court in the May number of the 
‘* Massachusetts Law Quarterly’’ for 1917, and in other dis- 
cussions therein referred to. The nature and purpose of the 
proceeding was judicially determined by the Supreme Ju- 
dicial Court of Massachusetts in an opinion by Chief Justice 
Morton in Commonwealth vy. Harriman, 134 Mass. the case 
which followed the removal of Judge Day of the Barnstable 
Probate Court in 1882. 

Briefly, the history of the exercise of this power in Massa- 
chusetts shows various removals of justices of the Court of 
Common Pleas at the end of the eighteenth century, various 
Justices of the Peace in the nineteenth century, and three 
cases relating to judges of the higher courts. In 1803 Mr. 
Justice Bradbury of the Supreme Judicial Court was re- 
moved beeause of ineurable illness, his reason for not resign- 
ing being that he had no means of support. He died so soon 
after his removal that the problem of support did not con 
tinue. During the period of anti-slavery excitement, Judge 
Charles G. Loring, who was both Judge of Probate in Suffolk 
County and United States Commissioner, was removed by 
(iovernor Banks upon address of the legislature from his office 
of Judge of Probate because, in his capacity as United States 
(‘ommissioner, he enforeed the fugitive slave law, which was 
at that time unpopular in this neighborhood. This was an 
obvious abuse of the process as his act as commissioner was a 
simple performance of his duty under the law. The legis- 
lature had voted an address in the previous year and Gov- 
ernor Gardiner had refused to make the removal. The next 
case was that of the removal of Judge Day of the Barnstable 
Probate Court already referred to in 1882. The celebrated 
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trial of Judge Preseott, a judge of probate, in the early 
twenties, was an impeachment before the Senate and not a 
proceeding for removal by address. 

The careful, serious and responsible manner in which the 
recent joint committee of the legislature attended and eon- 
ducted the hearings on the petition relating to Mr. Justice 
Pierce demonstrated the fact that this constitutional process is 
a reasonable provision which ean be, and has been, fairly and 
reasonably conducted in practice. The practical demonstration 
of this fact by the conduct of the hearing and the character of 
the report of the committee is likely to prove of lasting 
value to the people of Massachusetts in stabilizing publie 
opinion and confidence in the Massachusetts system for the 
selection and tenure of judges. However much men may 
sympathize with Judge Pierce in the matter and regret that 
the proceeding was brought, yet, it is important that the purely 
publie and impersonal aspect of the matter should be realized. 

The Joint Committee consisted of Hon. Leonard F. Hardy 
of Huntington, Hon. Lewis Parkhurst of Winchester, and 
Hon. Wesley F. Monk of Watertown, on the part of the 
Senate, and Messrs. Edwin G. Norman of Woreester, Richard 
3. Coolidge of Medford, James T. Potter of North Adams, 
Hloward B. White of Ayer, Alfred P. Richards of Plymouth, 
Elijah Adlow of Boston, Owen E. Brennen of Lowell, and 
Michael J. Fitzgerald of Worcester on the part of the House. 

The committee reported unanimously against removal. 
After the report (Senate 493) was made to the legislature, it 
was accepted in the Senate without a dissenting voice and 
without debate. (Senate Journal, May 22, 1922.) In the 
ilouse there was a debate in which four persons took part. 
Representative Jordan, one of the petitioners for removal, 
argued against the acceptance of the committee's report, but 
stated that in view of his position in the matter as a petitioner 
he should refrain from voting. The report was supported by 
Messrs. Norman of Worcester, the House chairman, and 
Adlow of Boston and Coolidge of Medford, all members of the 
committee. Mr. Adlow expressed severe eriticism of the peti- 
tioners; Messrs. Norman and Coolidge, while strongly support- 
ing the findings and recommendation of the committee, ex- 
pressed their belief in the sincerity of the petitioners in filing 


and presenting their ease. The report of the committee as a 
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whole nade no comments on the motives of the petitioners, but 
stated that they were ‘‘ Not Material.’’ (Report, p. 44.) After 
the debate the committee's report was aecepted in the House by 
a vote of 145 to 1. (House Journal, May 23, 1922.) The 
marked absence of. sensationalism in the presentation of the 
case naturally, and obviously, assisted the committee, and, 
through them, the legislature as a whole, in adding a valuable 


precedent as to the fair and reasonable manner of conducting 


such an inquiry. 
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NEW BILL RELATING TO MASSACHUSETTS 
COURTS. 

Chapter 532 of 1922 makes five important changes in the 
judicial svstem:* (1) the provision for removal by the de- 
fendant to the Supreme Court of equity cases brought in the 
Superior Court and involving more than $4000 is repealed and 
Section 32 of Chapter 214 of the General Laws is amended by 
substituting therefor the following section : 


“Section 32. The supreme judicial court or a justice 
thereof may transfer for partial or final disposition in 
the superior court or in the probate court, respectively, 
any cause whieh is within the concurrent jurisdiction of 
said courts, respectively, and of the supreme judicial 
court, subject to appeal, exceptions or other proceedings 
in the nature of an appeal applicable to such case if 
originally brought in the court to which it is transferred. 
The supreme judicial court may also direct any cause 
which is within such coneurrent jurisdiction to be trans- 
ferred to the supreme judicial court in whole or in part 
for further action or direetions, and in case of partial 





transfer may issue such orders or directions in regard to 





the part of such cause not so transferred as justice may 





require.’ 








This provision is substantially the same as the second bill 
recommended by the Judicature Commission (see report, page 
134), 

2) Two judges are added to the Superior Court, making 
the total number of that court 30, ineluding the chief justice, 

















(3) Probate courts are given original econeurrent jurisdie- 
tion in libels for divoree or for affirming or annulling 
marriage, 




















(4) The bill relative to civil appeals in the distriet courts 





which was recommended by the Judieature Commission (see 
report, pages 136-140) is adopted with slight changes. This 



























These changes, with one exception, take effect October 1, 1922. The 


exception is the provision for two more judges of the Superior Court, which 








took effect on its passage and the judges have been appointed, 
































bill extends the system, which has been in operation in the 
Municipal Court of the City of Boston since 1912, throughout 
the state. In addition to this, it provides that the presiding 
judges of the three appellate districts shall form an adminis- 
trative committee for the district courts other than the Mu- 
nicipal Court of the City of Boston. The reasons for the 
recommendation of this bill will be found in the Judicature 
Commission report, pages 37-40. 

For the reasons explained on pages 39-40, the legislature 
omitted the requirement of a removal bond which defendants 
are required to give under the Boston act unless excused by 
the court from so doing. Accordingly, the plan will begin in 
the district courts without a bond. As suggested in the eom- 
mission ’s report, the requirement of a bond can be inserted by 
the legislature later if there appears in practice to be a need 
for it in order to avoid abuse of the removal privilege. 
Another change from the draft of the commission is that the 
outlying courts of Suffolk County are attached to adjoining 
appellate districts other than the appellate division of the 
central Boston court, to which the commission recommended 
that they should he attached. 

This extension of the appellate plan throughout the state 
has received the support of this association from time to time 
during the past ten years. In addition to the successful ex- 
periment in the Municipal Court of Boston, under the act of 
1912, this plan is the result largely of the work of Judge 
Lummus during his years of service on the district court 
before his promotion to the superior bench. No effective 
answer has ever been made to his pamphlet on ‘‘The Failure 
of the Appeal System’’, which appeared in 1909. The sub- 
stance of the new law was discussed fully, the reasons for and 
against it stated, and its purpose and history explained at 
length, in the report of the Committee on Legislation of the 
Massachusetts Bar Association for’ 1914 on pages 27-28. 

(5) The new law also extends the jurisdictional limit of all 
district courts in the Commonwealth to $3,000, thus providing 
additional facilities for jury-waived hearings, in cases in which 
the parties are satisfied to try the case before the district court. 
This change, also, carries out to some extent a recommendation 
of the Judicature Commission in their report on pages 


40-42, The commission, however, went further and recom- 
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mended the entire abolition of any jurisdictional limits based 


on the amount claimed, and provision for the power of removal 
by the defendant. The reason given by the Commission was 
that if the defendant had power of removal to the Superior 
Court both parties were on an equal footing as to their choice 
of forum and, if they were satisfied to try a ease before the 
district court, whether it involved $50 or $500,000 there was 
no reason why they should be forced by statute into the Supe- 
rior Court where the costs both to them and to the Common- 
wealth would be greater. 

All these provisions relating to the district courts, after 
they have had an opportunity to survive the first struggles of a 
new law, seem likely to break the grip of the term ‘‘inferior 
courts’? upon the tribunals that come in contact with more 
people than any other tribunals, and gradually to give them a 
standing in the eyes of the community, the bar, and the 
appointing power as more important and responsible bodies 
than they have been regarded as hitherto. 


In addition to the foregoing provisions and for the purpose 
of providing relief for the Supreme Judicial Court, following 
another recommendation of the Judicature Commission (see 
report, page 122), the legislature transferred the care, custody, 
and control of the Boston Court House from the shoulders of 
the Justices of the Supreme Judicial Court to the sheriff of 


Suffolk County. 
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ADDRESS OF CHIEF JUSTICE WALTER PERLEY 
HALL OF THE SUPERIOR COURT BEFORE TIE 
BAR OF WORCESTER COUNTY. 

On June 15, 1922, the Worcester County Bar Association 
gave a dinner in honor of the new chief justice of the Superior 
Court. Thomas H. Sullivan, Esq., president of the Worcester 
County Bar Association, acted as toastmaster and Chief Jus- 
tice Rugg of the Supreme Judicial Court, Justices O Connell 
and Thayer of the Superior Court, and George S. Taft, Esq., 
were the speakers in addition to Chief Justice Hall. The new 
chief justice spoke as follows: 


ADDRESS OF CHIEF Justice Han. 
Mr. President and Gentlemen: 

This is the fifth time in a period of ten years that it has been 
my privilege and honor to be a guest of the Bar Association of 
Worcester County. The first occasion was a complimentary 
banquet to the present Chief Justice of the Supreme Judicial 
Court, who was appointed to that position in the year 1911. 
It needs no word of mine to add to the established reputation 
as a magistrate that he brought to that distinguished position. 
Since that day his has been a prominent part in the judicial 
history of this Commonwealth. He has established, by his 
opinions, important principles of law and practice, and has 
met great legal issues with distinetion and high courage. His 
reputation is firmly established, not only with the bench and 
bar, but with the whole people of the Commonwealth. No ill 
choice was made by the Governor who named him. 

I was present when your association extended its compli- 
ments to my associate, Justice O'Connell. I have lone had 
the idea that it was more than an oversight that [I was not 
permitted to speak upon that occasion. [ want vou to realize 
that I have, not only a strong sense of justice, but an abiding 
spirit of forgiveness, in permitting him to tell my best story to 
vou tonight. 

Another occasion was a dinner given to my late associate, 
Mr. Justiee Ratigan and myself, an occasion at which Senator 
David I. Walsh, then Governor, was present and made an 
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address. The carly death of Justice Ratigan terminated a 
career upon the bench that was full of promise, and was a 
distinct loss to this bar and to his associates. I was also a 
guest at a complimentary dinner to Judge Thayer. 

Of Justice O'Connell and Thayer, I say what vou all know 
to be the fact, that their judicial learning, their continued 
energy and faithfulness to duty, have made us all proud of 
the distinetion that Worcester bears by their services upon 
the bench. It will be a continuing pleasure to me to have the 
services of two such associates, whose all-round equipment 
makes them capable of serving in all divisions of the court, and 
rendering important duties in each. 

The last of the five occasions is the present one, when I 
greet you as Chief Justice of the Superior Court. IT prefer 
to make it a less formal ceremony, and ask you to greet me in 
that old and familiar spirit that existed when I was a practi- 
tioner at this bar, and associated familiarly with my brethren 
of the profession. I like to think of the days, and continue to 
think of them, when many of us here were in active practice 
together, and of our pleasant friendly relations, both in court 
and out. So far as those relations are concerned, they must 
continue to exist, for it is to the old county of Worcester and 
its bar that T make my first address in my new position, and 
it is to them that I first appeal for help and strength. If I 
should say things to vou this evening that any of vou may 
think professional only, I beg you to remember that under- 
neath it all, the old feelings of sympathy, co-operation and 
affection still exist. 

At the dinner given to Mr. Justice Thayer, the present 
distinguished Chief Justice of the Supreme Judicial Court 
was present and made an address, and the then Chiet Justice 
of the Superior Court followed him after dinner. It was held 
at the Hotel Bancroft, and I remember with what affection 


they were both received, and the applause that greeted their 


remarks. The Chief Justice of the Supreme Judicial Court 
still remains in the service, hale, strong and hearty. Inecreas- 
ing years and the cares of office have resulted in the resigna- 
tion of the former Chief Justice of the Superior Court. 1 
believe no man ever held the affection of the bar of this Com- 
monwealth in fuller measure. Possessing great dignity, a 
born judge in his character and deportment, he radiated a 
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subtle and kindly influence on those about him. This was 
most manifest in his own lobby, where a closer view disclosed 
the sentiment that was sensed by the bar, but was there 
revealed. I had the great opportunity of being intimately 
associated with him, especially in his later years of service, 
and I, of all men, know, and wish vou to know, of not only the 
high character, but the broad sympathy, kindliness of heart 
and affectionate nature of the man himself. If I can secure 
in even small degree, the sympathetic assistance that went out 
to him from his colleagues, my offiice will be lightened of its 
burdens and my life made happier in my older age. 

So retired John Adams Aiken to his beloved town of Green- 
field, among his flowers and his trees, the happiest environment 
of old age after distinguished service. 


“As when a hardy cedar, green with age, 
Goes down with a great shout upon the hills, 
And leaves a lonesome place against the sky.” 


(){ my present associates, no words of mine can evidence the 
kindly feeling they have shown to me since the resignation of 
the former Chief Justice. I think when I went upon the 
Court, I knew every member of it, and I think no lawyer has 
since been appointed to the bench that I did not know when at 
the bar. With such social relations and kindly spirit, I am 
convinced that the court as now organized, will always work 
with a single purpose, each bearing his load, and giving to 
the Commonwealth all of his service. The kind words you have 
heard tonight from my colleagues, present evidence, I believe, 
of the co-operative spirit that exists, and while the subjeet is 
one of embarrassment for me to discuss, I believe it reflects in 
full measure the sentiments of their associates. 

After short references to the days of his practice at the bar, 
Chief Justice Hall continued-- 

Coming now to practical professional matters, because | 
appreciate there must be a time limit on after dinner speaking, 
] wish to have an old fashioned heart-to-heart talk with you 
about the superior court, and its relations to this bar. 

The report of the Judicature Commission, in connection witl 
certain proposals for legislation relative to increased efficiencs 
in the courts, has resulted in the passage of an act, making 
important changes in the administration of the law on the civil 
















side of the court. The legislation passed included these im- 
portant and striking enactments: 

The relative original jurisdiction of the supreme judicial 
and superior courts is left practically unchanged, but after 
October first the supreme court may make transfer orders 
with great freedom relative to equity matters pending both in 
the supreme and the superior court and in the probate court, 
permitting the supreme judicial court, or a justice thereof, 
to transfer for partial or final disposition in the superior court, 
and in some cases in the probate court, respectively, any case 
which is within the concurrent jurisdiction of these courts, and 
the supreme judicial court may also direct any cause which is 
so pending to be transferred into the supreme judicial court, 
in whole or in part, for further action or direction. This is 
an important provision with respect to existing practice, and 
will doubtless result in operation in relieving the supreme 
judicial court from a substantial part of its equity work, and 
transferring it to the superior court. I have estimated that 
the business so transferred will take practically more than 
one-half of the time of one judge of the superior court at 
once, and later will make additional calls upon a justice of the 
superior court, probably amounting in the aggregate to the 
entire time of one justice. 

Another important provision of the bill is the extension of 
concurrent original jurisdiction in divoree to the probate 
courts. The present legislation is deemed to be a method of 
reducing the business of the superior court in divorce matters. 
In practical operation, it will be found effective in some coun 
ties more than in others, but, upon the whole, will doubtless 
decrease the work of the superior court perhaps by less than 
one-half of the service of a justice. 

Another very important provision of the bill creates appel- 
late divisions for civil business of the distriet courts, of which 
there are about seventy in the Commonwealth. These appel- 
late divisions are appointed by the Chief Justice of the 
Supreme Judicial Court, and are designed in operation to 
lessen the number of appeal entries in the superior court. It 
is based in prineiple upon the Boston Municipal Court Act of 
1912, and to some degree will decrease the business of the 
superior court. Tam hopeful that it may be of material assist- 
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In addition to these changes the jurisdictional limit of all 
district courts is raised to $3000 and two additional justices of 
the superior court are created. 

These various changes will be found in operation to make a 
small net decrease of the present civil business of the superior 
court, although the added equity work of this court will, to 
considerable degree, be increased after October first. 

The discussion of this legislation brings me to a matter of 
extreme importance, and that is the prompt administration of 
criminal justice in the superior court. Without undertaking to 
measure by statistics crime committed in each year in the Com- 
monwealth, it is perfectly obvious that one of the most potent 
remedies for it is to be found in prompt action, with a re- 
sulting final disposition of indictments and appeals. The 
criminal side of the superior court is congested and must re- 
main so until a sufficient number of judges are assigned from 
its present quota, or new justices created, to bring this depart- 
ment back to normal. The district attorneys of the Common- 
wealth are co-operating in a splendid manner to decrease this 
congestion, and additional sessions have already been held or 
assigned in the larger countries of the Commonwealth. At 
this moment there are five sessions of the criminal superior 
court sitting in the Court House in Boston, in lieu of the usual 
two assigned sessions. An additional session of four weeks is 
now being held in the county of Essex and an additional ses- 
sion has just been concluded in the county of Middlesex. 
Worcester County had three additional weeks in May, and the 
time of the criminal assignment for the May session in Spring- 
field was practically doubled. An additional assignment has 
been held in the county of Norfolk, and provision has been 
made for an extended sitting of the present term at Plymouth. 
The Distriet Attorney of Suffolk is proposing to undertake to 
dispose of additional business during the early summer and 
from September on. The District Attorney of Middlesex 
County is contemplating the same arrangement. This, with 
the additional assignment in Plymouth, and possibly Dedham, 
together with an additional allowance for Worcester County at 
Fitchburg in August, either by continuing the session or hold- 
ing a double session, will make effective to some degree the 
‘*drive’’—if I may use a phrase of the street—in relieving the 


present congestion. Beginning in September or October, time 
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should be allotted to make this drive so effective that by the 
first of the incoming vear, the criminal business may be de- 
creased to such an extent that it will not stand in the way of 
increasing and proper demands for additional civil assign- 
ments. 

In other words, it seems to me the most effective present 
method of handling the situation is to ask the civil bar to 
make some sacrifice during the rest of the present year, to the 
end that criminal business may be normalized, and after that 
date to have more judges available for civil sessions. This 
will, of course, be a temporary disarrangement for the civil 
bar, but in the final analysis will result in a more satisfactory 
and effective year’s work for the superior court. 

Looking at the above suggestions in practical operation, 
the time is speedily arriving, if not presently reached, when 
counties, like Woreester, should have a continuous session of 
the superior court with civil jurors. In view of many of the 
statutory sessions of the court which cannot be changed, this 
will involve provision for a superior court session with civil 
jurors in September, and with breaks of one or two weeks so 
continuing through June. 

I am also satisfied that in Worcester County, among others, 
a single week of jury waived each month is not an economical 
arrangement, and that for some months in the year, say every 
other month, if possible, there should be, at least, a two weeks 
sitting, as it frequently happens that the court is precluded 
from starting cases whieh are likely to take more than a 
single week. This applies especially to involved equity matters 
and contested divorcees. Please bear in mind that other coun- 
ties have equally important demands, and the situation is a 
delicate one to be properly handled. Of course, the relief 
offered by the recent legislation will permit the bringing of 
divoree cases in the probate court, and as I have said before, 
on the other hand, will result in increased demands on the 
justices of the superior court in equity matters. 

Now these proposals can only be made effective by a cordial 
co-operation of the trial bar with the court itself, and this 
means that the list must be kept strong, and cases tried with- 
out loss of time during assignments. It is perfectly obvious to 
anyone who gives it a moment’s attention, that no judge can 


dispose of eases without the assistance of, at least, two trial 














lawyers, because the statute recognizes the right of attorneys to 
continuances and the right to mark cases not before a day 
certain. In my own view, assignments do not make for speed, 
and while accommodating individuals, in large degree result in 
discommoding a large number of other lawyers who are wait- 
ing about to be reached in the course of business. The effective 
solution is to keep the list strong, as I have said, and have 
cases ready for trial when reached. I think there has never 
been found any disposition on the part of the court to hurry 
the trial of cases, or to.speed up trials for the simple purpose 
of quick dispositions. In other words, counsel are and should 
be allowed ample and sufficient time to properly and effectively 
present their issues, but the court ought not to be compelled to 
wait for the convenience of counsel, whose duty and first duty 
is to the session and their pending cases. 

As a practising lawyer, I fully realize the comity that does 
and ought to exist between attorneys when oceasions arise 
where cases cannot be tried in their order. These situations, 
however, are to a large degree based upon convenience rather 
than necessity, and form in the aggregate an evil that can be 
easily corrected. I bespeak, on behalf of the superior court, 
your cordial co-operation and co-ordination in the dispatch of 
litigation which is one of the essentials in the administration of 
justice. 

This brings me in connection with the discussion of assign- 
ments, to another existing condition which it is imperative, in 
my opinion, to correct, and that is the time consumed before 
masters and auditors. Additional weeks of sessions without 
juries and perhaps also raising of the jurisdictional limit of the 
district courts may, to some degree, correct this, but some cases 
will of necessity have to be referred. When a rule issues, 
stringent provisions should be made as to the times of hearing 
and the time of the coming in of the magistrate’s report, and 
the bar should co-operate to the last degree that there may be 
prompt determination of the issues submitted to the masters 
and auditors, so that, if the case is not adjudicated upon their 
findings, there may be a prompt hearing in court. I repeat, 
that I have been a practising lawyer,and realize that comity 
must exist here to some extent, and that between a master or 
auditor and two counsel there is always a tendeney and an 


inclination to oblige. Too frequently, however, this is done 











for the accommodation of the bar, and as a result, the rights 
of clients are likely to suffer by the delay. Assignments 
before masters and auditors should have equal standing with 
assignments in court, and a protective order, if necessary, 
should be issued to protect counsel when actually engaged 
before masters and auditors, but the time limit should be 
enforeed, and the hearing should progress so that the litigation 
may be coneluded, and the rights of the parties established. 
If it is necessary to make this effective in operation, the bar 
will have no quarrel with me personally, in making the c¢om- 
pensation adequate to the services, but references should be 
treated as court assignments and not as ‘‘ knitting work’’ to be 
taken up from time to time as occasion may permit. 

Another suggestion that has been frequently made, and has 
been received with approval in certain quarters, is to save the 
duplieation of the trial of criminal eases in district and supe- 
rior courts. I leave this with this statement, that it is possible 
the matter may be worked out to a satisfactory conclusion at 
some later day. 

The foregoing suggestions—I should like to eall them sug- 
gestions only—are made solely for the purpose of bringing 
to your attention matters that may be adjusted, and situations 
to some degree cured, by a continuing cordial relation of the 
court and the bar. To my mind, it involves no serious saeri- 
fice, and certainly no radical changes. 

To the end that the court may do its share, the executive 
officers of your bar association should keep in close touch 
with the court itself, and so far as I am an efficient agent, the 
mind of the court will be continually open to any views that 
will aid in the matters that I have mentioned. I fully appreei- 
ate the activity of the Woreester County Bar, and especially of 
its executive officers, which has been proved on more than one 
occasion where satisfactory results have been obtained. It is, 
perhaps, fortunate that my relations with the bar of this 
county are so cordial and personal that the task will be made 
more easy. The Worcester County Bar has had, not only 
ereat leaders, but a fine record in the administration of jus- 
tice. It is dear to my heart, not only as an officer of the court, 
but as a member of this association to see it continue. 

Now look at the other side of the picture for a moment. 
The inereasing population and valuation of this Commonwealth 














are going to make it imperative within a very few vears, that 
great and important changes and large attendant expense will 
be necessary to house the courts of the Commonwealth. 
Already proposals are being discussed with respect to the 
Suffolk County Court House in Boston, whieh provides aceom- 
modation, in rough percentage, for nearly half of the sessions 
of the superior court. The County Commissioners of Middle- 
sex, With whom I have had conference, are contemplating addi- 
tions to one of the court houses at East Cambridge, which will 
involve at least two additional court rooms. Your own Court 
louse is to some degree congested, and it may become necessary 
to ‘‘reelaim’* a court room designed as an equity court, and 
now devoted to other purposes. I bespeak the active co-opera- 
tion of the court in any proposals of this character. The 
court should hold itself ready at all times to dispose of as much 
business locally as possible, and save clients the expense of 
going to Boston on urgent matters. In fine, it should be at the 
disposal of the members of the bar, who are themselves 
officers of the court, when by co-operation business may be 
dispatched and justice administered. 

The so-called *‘delays of justice’ will never, inthe popular 
mind, cease to exist, but they can be minimized and mitigated 
by demonstrations of efficieney in the courts of the Common- 
wealth, because back of all judges and all lawyers stands a 
ereat litigating public, and back of them all the people them- 
selves, whose confidence we must have, and whose support is 
essential. This great possibility can be attained by doing our 
fair share to see to it, that while ideals may never be realized, 
and delay may still exist, the man who seeks a remedy for 
his alleged grievance, may be able to find in open courts active 
attorneys and efficient magistrates. 

The suggestions | have made to vou are by no means inclu- 
sive, but simply form a message for our immediate considera- 
tion. Other and equally important questions must from time 
to time be discussed and determined. The method of drawing 
jurors, the assignment of the circuits, and things of that ehar- 
acter will be reached in due time. 

The summer trip of Chief Justice Taft of the Supreme Court 
of the United States, relative to practices in the English courts, 
will doubtless result in suggestions later in the year, and at the 
same time the proposals of the special committee relative to a 

















modification of the hearsay rule, and other important ques- 
tions, will be before the publie. These reports, and the dis- 
cussion accompanying them, will doubtless assist us in the 
conduct of the judicial department of the government, and 
may result in an improvement in practice. Of these matters a 
more intelligent discussion can be had at a later time, and may 
he properly taken up with committees of the court and com- 
mittees of the bar. 

In conclusion, let me for a moment strike a personal note 
once more, and Say, that when difficulties shall come in the 
administration of the court, when good advice is needed, and 
where good judgement is to be exercised, [ shall feel that 1 
can always come with confidence to vou. Tam still a Worees- 
ter boy, edueated in your publie schools, a member of your 
association, and a resident of your county. I still have a 
christian name, and do not live in a cloister, and T trust I shall 
continue to bear a personal relation to each one of you which 
will never be diminished or extinguished by judicial office. 

Gentlemen of the Bar: I thank you for this expression of 
your confidence and good will. It shall be my part to eon- 
tinue to deserve it. 


Nolte. 

The portraits of Charles Allen, Seth Ames, Lineoln F. 
Brigham, Albert Mason and John A. Aiken, who preceded the 
new chief justice in his office sinee 1859, when the court was 
created, will be found in the November issue of this magazine 
for 1921 (Vol. VIL. No. 1 














FULL BENCH ARGUMENTS. 

Every lawyer who had occasion to argue before our Full 
Court in the term of the Supreme Judicial Court which has 
just closed commented how obviously overworked the sitting 
justices were and gossiped of devising some way to better 
conditions. 

Concededly four weeks of listening almost five hours a day 
to ceaseless talk from lawyers, good, bad and indifferent, in 
and of itself would be enough to wear down the endurance of 
a champion strong-man. To men, as the justices of our Full 
Court, conspicuous in their desire to hear fairly and consider 
with an open mind all that even the least qualified lawyer at 
the bar could urge upon them in a hopeless cause, the strain 
and fag, inereasing from day to day, became so apparent 
until at the end of the sitting that even the most zealous advo- 
cate with the firmest conviction in the utter ignorance of the 
lower court which had decided against him, voluntarily re- 
frained from talking ‘‘his full time.’ 

Cases important to the litigants, trivial in the importance 
of the law point raised, cases far reaching in precedents to be 
established, cases intricate and technieal, cases muddled and 
distorted by inecompetency, eases involving complicated prob- 
lems without precedents, and cases of the straining of new 
conditions against the precedent of the past, followed each 
other, pell-mell, seemingly without end, to claim the court’s 
attention. 

As argument followed argument and the lawyers left the 
courtroom, their task for the time being was done and their 
fate laid in the laps of the gods. Cases well argued, eases in- 
competently presented, obvious points overargued, intricate or 
doubtful questions completely overlooked, fallacies boldly 
asserted and plausibly maintained, the highest professional 
skill manhandling technicalities, each and every case presented 
to the five sitting justices some aspect of a human, social, 
political, or economic problem. Out of all the welter of eon- 
tention, the court has not merely the duty of justice between 
man and man, but the far greater task of the sage to set guide 
posts to indicate the way along which seems safest and best 











that the future should develop. Their decision of today will 
show to commerce the paths and measures which business 
tomorrow should follow, to politicians they indicate what is 
permanent and what is transitory that an enlarged freedom 
may ever be building on the ashes of the present. With a sure 
and firm footing on the past, with a true appreciation of 
present day demands and a sensing of coming developments, a 
court of final resort must have leisure to think clearly so that 
its utterances command instant respect and carry conviction 
to lawyers and laymen alike. 

very lawver of the Commonwealth has a just pride in the 
manner in which our Supreme Judicial Court has always dis- 
charged its high trust. It is humanly impossible that it should 
maintain its standards if work is piled upon it in ever-increas- 
ing volume. Each day of sitting en bane means not merely 
that day's work but additional days of prayerful pondering, 
diligent research and tireless toil to hand down opinion after 
opinion in prompt answer to the demands of impatient liti- 
gants. We all know that our Court is near the breaking point. 
What is to be done. There has been vears of talk and we are 


perhaps no nearer a solution. 


Propositions have been made to inerease the number « 
F 
the trial of some cases to the Superior Court, to establish an 


justices, to abolish nisi prius work,* to allow the transfer ¢ 


intermediate appellate court for the Superior Court as we 
have for the Municipal Court of the City of Boston. Each of 
these has much to commend it. 

The bar has often indicated that it desires the Supreme 
Judicial Court shall retain its nisi prius jurisdiction. We must 
turn to some method to relieve it in its full beneh work. I 


wish to offer a suggestion whieh, T believe, has some merit. 


* Since this was written, the Legislature of 1922 has enacted a statute 
giving the Supreme Judicial Court, or a justice thereof, power to transfer 
any case to the Superior Court for partial or final disposition subject to 
the right of appeal. What this will work out is problematical. Many cases 
have been brought in the Supreme Judicial Court where there was con- 
current jurisdiction, and attorneys made a deliberate choice between it and 
the Superior Court because they felt that a justice of the Supreme Judicial 
Court was better able to deal with the particular controversy. This is par- 
ticularly true lately of labor litigation It is open to debate whether the 
bar at present will take kindly to any general abdication of nisi prius juris- 
diction by the justices of the Supreme Judicial Court. On the other hand, 
there can be no doubt that the use of this power of transfer will grant 
a measure of relief and in time the bar may be educated to the idea of 
making the court a purely appellate tribunal. 




















First, let us abolish terms of Court for the sittings of the 
Full Bench. It requires no argument to demonstrate that 
today when Court sits more or less throughout the year that 
dividing its sittings artificially into terms serves no useful 
purpose. 

Secondly, the full court should come in and sit for the first 
two weeks of each month, say for the nine months of the 
Court year. 

Thirdly, in all except extraordinary cases, a full court 
should consist of three justices. In cases where the three 
sitting justices fail to be unanimous, a rehearing may be had 
hefore all the members of the court. 

If the court sits two weeks only at a time, the sitting justices 
are not apt to become so case weary. The danger of a ease- 
weary court is a menace not only to the publie but to the court 
itself. The moment that a court of final resort loses the in- 
spiration of expounding and expanding the spirit and philos- 
ophy of our law, and regards its task as merely one of ending 
litigation, its doom is written. It is only in unhurried leisure 
that a court has time to keep the vision splendid as its constant 
evuide. The more ample the opportunities to reconsider and 
discuss eases from conflicting viewpoints, the greater the 
chance to produce great deeisions which become legal land- 
marks. 

If a court consists only of three justices, no single justice 
will have more than two weeks’ sitting in eight weeks, so that 
he will have six weeks out of every two months in which to 
write his opinions. Suppose the court hears an average of 
six cases a day while sitting, the three sitting justices will 
divide fifty eases so each judge will have six weeks to write 
sixteen or seventeen opinions. By limiting the number of 
opinions that the individual judge will have to consider, it 
will also give him more time to study those opinions of his 
associates for which he shares responsibility. 

Lawyers, knowing that if their eases are not heard at one 
sitting they would have a chance again to present them within 
four weeks, would not be caught in a mad rush to turn out a 
brief in order to avoid months of delay. This would doubtless 
improve the presentation of cases to the court, not only in 
bettering the quality of the brief but in giving the lawyer 
more time to mature his oral argument. 
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In the Federal Courts a Cireuit Court of Appeals consists 
of three judges, irrespective of the number of judges in the 
circuit. Anyone who has practiced before the Cireuit Court 
of Appeals for our cireuit—the first—realizes that three sitting 
judges, alert-minded in an atmosphere that is unhurried, get 
more assistance from the oral arguments than does our State 
Court. The judges have time to examine briefs of counsel 
before the argument opens. They have in mind the outline 
of the case and the lines of argument. There is an open and 
free discussion of the cases on the part, both of counsel and 
bench. Counsel has a chance of seeing how the minds of the 
judges are working, to meet the difficulties which exist by 
answering objections or by pointing out distinetions, or by 
elucidating points, the importance of which has perhaps not 
been sufficiently emphasized in the briefs. In a way, it is an 
open consultation of the judges in which counsel participates 
to help a thorough understanding of the ease. 

Thus the oral‘argument is stimulating to counsel who comes 
into court fully prepared to be put through the paces, and it 
is helpful to the court which controls and directs the diseus- 
sion by questions and suggestions away from the obvious, 
straight to the nub of what the court wants to be enlightened 
upon. While this procedure demands more from counsel, it 
lightens the labor of the court. It is a legitimate demand 
which any appellate tribunal has a right to impose on the bar. 

Our Supreme Judicial Court is too long suffering with fools. 
It allows incompetent lawyers to waste its time arguing points 
and eases which only ignorance or lack of preparation would 
have the hardihood to press upon its attention. In its un- 
varied courtesy and extreme solicitude for the sensitiveness of 
every member of the bar, the full court too often allows its 
time to be consumed by arguments which a few pertinent 
questions would shut off instantly. 

In its desire to live up to its tradition that at the close of 
its last sitting all cases on its docket shall have been heard, the 
full court, with all the extra labor of the Tufts and Pelletier 
cases, has this year performed an amount of work that meas- 
ured merely in quantity is overwhelming. Each year, how- 
ever, sees a constantly increasing number of cases brought be- 
fore it, so that even without any extraordinary demands it is 
apparent that the handling of the full beneh work itself is a 
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pressing problem. The Massachusetts reports represent so 
much that is the just pride of our Commonwealth that it is the 
duty of every Massachusetts lawyer to make this problem his 
own. 

Lee M. FriepMan. 


Bosrox, April, 1922. 


Nolte. 

As Mr. Friedman's suggestion that the court should sit as 
a full bench with three judges may raise statutory questions in 
the minds of the bar, the story of the quorum of the court may 
help to focus the discussion. Prior to 1859, the statutory 
quorum of the court sitting as a full bench was three, except 
in the single matter of removals of district attorneys and other 
officials under the aet of 1856, which required an actual **ma- 
jority’ and, as the court then consisted of six judges, this 
meant four. Since 1859, the statutory quorum for all full 
bench sittings has been ‘‘a majority,’’ i. e., four (G.L., eh. 211, 
see. 2). In 1873 the court was increased to seven judges, its 
present number. While the statutory quorum is a majority 
and the court sometimes sits with four, the usual practice has 
been to sit with five judges. The fact that four judges are 
needed as a quorum to do business does not mean that four 
judges must agree in order to decide a case. The usual rule 
applies that a majority of a quorum decides so far as the legai 
requirements are coneerned, although it has been the common 
practice in ease of a division of the sitting judges to submit 
the case on briets under rule to the judges who did not sit. 
Mr. Friedman's plan for sittings with three judges would re- 
quire a statutory provision, but it would not seem to invoive 
any change in the present statutory requirement as to the num- 
her of judges who ean legally decide a case on appeal for that 
number has been three for more than a century. (See Report 
of Committee on Legislation Mass. Bar Assoc. for 1913, pp. 
12-15, IV. Mass. Bar Rep. 81-83.) 

Mr. Friedman reacted on the above note as follows: 

‘I am taking the privilege of using H. G. Well’s method of 
commenting on my commentator. T had intended to cover that 
phase of the question, but vou have left nothing further to be 


said. 
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‘There is, however, one other consideration which ought not 
to be passed over unnoticed. An objection was raised to three 
justices forming a full court in that some of the western 
states, where this has been tried, a full court of three justices 
has refused to follow a decision previously rendered by three 
of its other members so that in a court of final resort vou had 
two conflieting decisions on the same subject, each by three of 
its justices. I think there can be no danger of this in the 
Massachusetts Supreme Judicial Court, where during the last 
twenty vears there is a conspicuous absence of dissent and 
where the veneratign for precedents is still a marked feature 
of its judicial temperament.’ 

Such a possible threatened conflict of decision, as is referred 
to by Mr. Friedman, would seem to be quite easily avoidable 
hy submitting the ease to all the justices on briefs or even by 


reargument, if necessary, before the whole court. 








JOHN W. HAMMOND. 


An extended and formal appreciation of Judge Hammond 
and an expression of the sentiment of bench and bar in regard 
to him, will doubtless appear later upon the records of the 
Supreme Judicial Court. I wish to say here, individually and 
as Secretary of the Massachusetts Bar Association and editor 
of this magazine, merely a few words of appreciation of the 
assistance which Judge Hammond gave as a member of the 
Publication Committee of the Massachusetts Law Quarterly 
from the time the magazine was started in 1915, when he and 
Judge Sheldon and Mr. Nutter agreed to become members of 
that committee. These three men have formed a background 
of advice, criticism, and professional support without which 
the development of the magazine could hardly have been possi- 
ble. I shall always remember the picture of Judge Hammond 
with his hands behind his back walking up and down Judge 
Sheldon’s room for an hour or more one day in the winter of 
1916 while the purposes, policy, standards, and general plan 
for the magazine were being discussed. 

I think the sentiment of the bar was represented by the 
cheerful note of the lines to Judge Morton and Judge Ham- 
mond presented at their eightieth birthday party at the annual 
meeting of the Massachusetts Bar Association on December 7, 
1917.* 


“And to you, sirs—tonight— 

’Tis our pleasure and right 

To deliver what we have long saved— 

Our respect, our affection, sincere gratitude, 
Admiration, indeed, for your just attitude— 
In short—for the way you’ve behaved. 
And this present we give, it is true, 

Is one which we’ll keep ourselves, too, 

As a memory green 

Of strong men we have seen— 

Sirs—the State is indebted to you!” 


(See 1Il Mass. Law Quart., No. 2, December, 1917, where a good portrait 
will also be found.) 








































THE NEW 





ACT FOR SHORT 
PROBATE BONDS. 


FORMS OF 


Under the head of **Records’’ on pages 118, 119 of the 
report of the Judicature Commission appears the following 
statement: 


‘Since the coming of income tax returns, and all the 
papers that had to be made out during the war, the people 
have probably developed a healthy dislike for the accum- 
mulation of waste papers in public offices. The general 
public has little conception, however, of the amount of 
unnecessary papers which are not only filed in court, 
but are copied in record books and stored at public 
expense. We believe that a study of this subject could 
not fail, in the course of time, to result in an enormous 
saving of time, space, money and clerk hire. 

The courts have been too busy to examine the matter 
thoroughly, and it has been nobody's business. Habit 
has given an artificial sanctity to much unnecessary ver- 
biage in our records, and it has always been difficult to 
shorten them in consequence. An important beginning 
was made in 1912 by chapter 502 of that year, which 
shortened the forms of deeds by cutting out unnecessary 
clauses and words which were being copied into the ree- 
ords over and over again and stored at publie expense. 
But the change came only after a discussion which lasted 
forty years. 

We believe that a eareful study of the forms and 
records now in use in various courts would result in 
eliminating waste words and paper in many directions. 
The manner in which even new record offices fill up is 
an obvious warning of the results of the interminable 
recopying over and over again of unnecessary words in 


record he 0ks. fe 


As a single step in the direction of abbreviation, the com- 
niission recommended an act to eliminate the necessity of a 
probate bond when no sureties were required. The Judiciary 
(Committee of the legislature has taken a much longer step in 
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the direction of abbreviation than the specific bill drafted by 
the commission. The following provision of a new permis- 
sive practice, cuts across the entire statutory practice in 
regard to probate bonds. 


CHAPTER 012 (:lpproved June 7, 1922 
Relative to Bonds in the Probate Court. 
Be it enacted, etc.: 

‘*Chapter two hundred and five of the General Laws is hereby 
amended by inserting after section seven the following new 
section :— Section 7A. The various conditions set forth for 
the bonds of fiduciaries specified in section one shall be known 
as statutory conditions for their several purposes and may be 
incorporated by reference. All bonds upon such conditions 
given by persons accepting appointments as such fiduciaries 
shall be, and be interpreted as, payable to the judge or the 
senior judge of the court making the appointment and his 
successors for the benefit of persons interested but it shall 
not be necessary to specify the judge or any other persons as 
obligees in the bonds. | Such bonds shall be jointly and sev- 
erally binding upon the parties thereto and the heirs, execu- 
tors and administrators of each of them without so specifying 
there. No letter of appointment need be issued to any 
fiduciary or recorded, but in lieu thereof an attested cop) 
of the decree of appointment with a,copy of the statutory 
condition shall be issued to the appointee. The direction to 
post or publish notice of appointment, when necessary, may 
be inserted in or annexed to said decree. The following forms 
of bonds may be used and shall be known as statutory forms 
and shall have the same foree and effect as the forms of 
bonds heretofore in use for their respective purposes. They 
may he altered as cireumstanees require. 

**STATUTORY FORM OF BOND WITH SURETIES. 
‘] aceept appointment as executor, administrator, ete., of 
and stand bound in the sum of 
dollars, with and as sureties 
to perform the statutory condition and we said sureties stand 
hound jointly and severally as aforesaid. 


Dated Seal. 
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‘STATUTORY FORM OF BOND WITHOUT SURETIES. 
‘T accept appointment as executor, administrator, ete., of 
and stand bound to perform the statutory 
condition. 


Dated Seal. 


‘*No penal sum need be inserted in a bond without sureties. 
In addition to other remedies, the obligations of the several 
honds provided for in this chapter may be enforced directly 
by any party interested in his own name by petition in equity 
in the probate court. The use of the statutory forms above set 
forth may be substituted for the longer forms heretofore in 
use and the practice of issuing and recording letters of 
appointment may be dispensed with.”’ 


This is the most important step, in the direction of check- 
ing the growth of the mountain of waste paper in record 
offices, that has been taken since the act to shorten the form of 
deeds in 1912. 

Instead of eliminating the necessity of a bond where no 
sureties were required, the form of bond in any case is redueed 
to a single sentence, the body of the bond being already set 
forth in the statute and being incorporated by reference in 
the same manner as the statutory covenants in the short forms 
of deeds. 

To illustrate the practical working of the bill, in practice 
a copy of the decree can be printed on one side or at the top 
of a sheet of paper and a copy of the statutory condition can 
he printed at the bottom or on the opposite side of the same 
sheet. This sheet containing the decree and the condition, 
specifying what the executor, ete., is to do, can be issued to 
the appointee in place of the present letter of appointment. 
It would give all the information that is now given by the 
letter and it would not have to be recorded. The short form 
of bond would be the thing to be reeorded, instead of the two 
long printed sheets of paper called the bond and the letter 
which now have to be recorded upon every appointment and 
which merely repeat the statutory words. 

As specified in the statute, the direction to post or publish 
notice of appointment, when needed, can be inserted and 
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recorded either in the decree or annexed to it as a supple- 
mentary order, instead of being inserted in the letter as it 
now is. This point will interest conveyancers. 

There seems to be no reason why these short forms of bond 
should not be printed, either at the foot of the page upon 
which the decree of appointment is printed, or, perhaps, upon 
the back of the blank forms of petitign and decree so as to 
avoid the filing of an additional sheet of paper. 

A provision was suggested to avoid the accumulation of 
seals by specifying in the statute that the word ‘‘seal’’ or the 
letters ‘*L. S."" printed on the bond should be construed as a 
common seal of all persons who signed the bond unless it was 
otherwise specified. Sueh a provision for a printed common 
seal would be convenient and would cover all except corpora- 
tions having a corporate seal of their own which would have 
to be attached anyway. This plan of a printed seal was not 
adopted by the legislature. ° 

The judges of probate may well consider, however, under 
their rule-making power, the plan of specifically providing by 
rule that the word ‘‘common** be added to the word ‘‘seal”’ 
upon the printed short forms of bond with sureties, thus mak- 
ing only one seal necessary when there are several persons 
signing the bond and discouraging the practice of pasting 
additional seals and the necessity of noting them in the ree- 
ord. In view of the fact that the probate files are apt to be 
frequently examined so that a pasted seal upon a bond is in 
some danger of getting rubbed off, perhaps the plan of pro- 
viding for a printed seal on this kind of sealed instrument 
as suggested, may well be considered by the legislature 
another vear. 

The following sentence in the last paragraph of the act will 
gradually simplify procedure : 


‘*In addition to other remedies, the obligations of the 
several bonds provided for in this chapter may be en- 
foreed directly by any party interested in his own name 
hy petition in equity in the probate court."’ 


A few rules of court for the administration of this juris- 
diction may be convenient both for the court and for the bar 
and, perhaps, other forms, particularly those whieh call for 
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recording and storing at the public expense could be abbrevi- 
ated with a considerable saving of expense, records and storage 
room and without loss of essential substance although legislation 
may be needed to accomplish effective abbreviation of records. 
The limit of the storage capacity of the Suffolk Probate Reg- 
istry has been practically reached already and the county is 
facing expense for more space in the near future. 
F. W. G. 


“HARD LABOR” AS AN “INFAMOUS PUNISHMENT” 
UNDER THE FEDERAL CONSTITUTION, 
The fifth amendment to the Federal Constitution provides 
that, 


‘*No person shall be held to answer for a capital or 
otherwise infamous crime, unless on a presentment or in- 
dictment of a grand jury vi 


The statute of the District of Columbia prescribes the punish- 
ment for, 


“wilfully neglecting or refusing to provide for the sup- 
port of minor children, a fine of not more than five hun- 
dred dollars or by imprisonment in the work house of the 
District of Columbia at hard labor for not more than 
twelve months or by both such fine and imprisonment.” 


In the case of U.S. vy. Moreland, the defendant was proceeded 
against in the Juvenile Court by information and was con- 
vieted by a jury under this statute and sentenced to ‘‘hard 
labor’ for six months at the work house. The Supreme Court 
of the United States on April 17 decided that it was estab- 
lished law that, ‘‘Imprisonment with the accompaniment of 
hard labor is an infamous punishment made so by the accom 
paniment of hard labor,’’ and that sinee the punishment was 
infamous the crime was infamous and grand jury proceedings 
were necessary. 

The greater part of the majority of the opinion is devoted 
to an argument as to whether and why the majority are justi- 
fied in eiting and relying upon the case of Wony Wing v. 
U.S., 163 U. S. 228 as authority for this proposition. Aside 
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from the argument as to the use of this case as authority, there 
is little discussion of the substantial question. 

Mr. Justice Brandeis filed a strong dissenting opinion in 
which Chief Justice Taft and Mr. Justice Holmes concurred. 
Mr. Justice Clarke took no part in the decision of the case. It 
appears from this dissenting opinion that the hard labor in- 
volved in the sentence under the statute was work on an in- 
dustrial farm called ‘‘Oceoquan,’’ where land was eultivated 
and there were various manufacturing and other kinds of 
useful work performed on an eight-hour day. It also appears 
that under the statute if a fine was imposed the court might 
direct it to be paid to the wife or other person in whose care 
the children were and that in case of a sentence to the work 
house the superintendent was required to pay toward the sup- 
port of the children a sum equal to 50¢. for each day’s hard 
labor performed by him, and that, either before trial or after 
conviction, the father might be released upon giving recog- 
nizance for the payment of a weekly allowance for the support 
of the children. 

After distinguishing the question requiring decision in the 
Wong Wing case, Mr. Justice Brandeis discusses briefly the 
history of punishments and coneludes as follows: 


‘*But even if imprisonment at hard labor elsewhere 
than in a penitentiary had, in the past, been deemed an 
infamous punishment, it would not follow that confine- 
ment, or rather service, at a workhouse like Occoquan, 
under the conditions now prevailing should be deemed so. 
As stated in Ex parte Wilson, 114 U. S. 417, 427, and in 
Mackin vy. United States, 117 U. S. 348, 351: ‘What pun- 
ishment shall be considered as infamous may be affeeted 
hy the changes of publie opinion from one age to another.’ 
Such changes may result from change in conditions in 
which, or in the purpose for which, a punishment is pre- 
scribed. The Constitution contains no reference to hard 
labor. The prohibition contained in the Fifth Amend- 
ment refers to infamous crimes—a term obviously invit 
ing interpretation in harmony with conditions and 
opinion prevailing from time to time. And today com- 
mitment to Occoquan for a short term for non-support of 
minor ehildren is certainly not an infamous punishment. *’ 
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The decision of the majority has attracted attention of a 
varied character in the press of the country. The *‘Spring- 
field Republican” in a recent editorial calls attention to the 
fact that while the press in general at first ‘*did little more 
than moralize in jocular vein on the derogatory estimate of 
toil’? suggested by the court's reasoning, now the question is 
heing asked how far this decision is likely to reach as a prae- 
tical matter either in its direct effect or in its persuasive effect 
on other courts. 

The dissenting opinion seems far more couvineing than the 
majority opinion. This suggests that the court got so in- 
terested in arguing over the Wong Wing case that the prac- 
tical issue got outside of the perspective of the majority. 

A number of opinions, relating to the constitutional require- 
ment of grand jury proceedings appear to be written from a 
more or less theoretical point of view that does not get the 
practical details and operation of the administration of erimi- 
nal law in clear perspective. This decision seems an illustra- 
tion of this faet. To decide as a matter of constitutional law 
that ‘‘labor’’ today, even with the addition of the adjective 
‘hard ’*, which is capable of very variable meaning in practice, 
is necessarily a badge of ‘‘infamy’’ for convicted persons 
seems to show a curiously narrow view of.the constitutional 
provision. The only reason for this view seems to be the com- 
pulsory character of labor in a prison and the sentimental 
historical connection between this idea and the feeling against 
the idea of slavery. But, every sane man knows that labor 
for prisoners is important for their physical health and cer- 
tainly for their mental and moral health, and to talk about it 
as necessarily *‘infamous’’ in these days of modern study in 
criminology, ete., seems strange. 

As Mr. Justice Brandeis points out, the Federal Constitu- 
tion says nothing about ‘‘hard labor.”’ It speaks merely of 
‘‘eapital or otherwise infamous ecrime.”’ Aside from the dis- 
cussion of the somewhat abusive words ‘‘hard labor,*’ the 
court does not discuss the essential character of the proceeding 
in which the defendant was convicted. A criminal proceeding 
for non-support which has become the common, because the 
only practieally effective, method of securing support for de- 
serted wives and children from a husband who is legally 
hound to provide it, is obviously a semi-civil proceeding which 
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is a sort of statutory revival of imprisonment for debt in this 
particular kind of relationship of parental responsibility. It 
might almost be described as criminal trustee process, or gar- 
nishment, for the family. Its main purpose and operation are 
not to punish, but to procure the support for the family, and 
it appears in this case as above stated that the statute required 
the superintendent of the institution to pay the family 50c. a 
day for the work of the defendant. 

This aspect of the law and the sentence under it showing 
the purpose for which the statute was passed received no dis- 
cussion and apparently no consideration whatever from the 
majority of the court. Yet, it shows the essential nature of the 
proceeding, which is nothing more nor less than the attach- 
ment of the body of the defendant as a step toward the specific 
performance of the obligation to support. The justification for 
the proceeding on the criminal side of the court lies in the 
publie interest in the performance of this obligation, but this 
does not alter the substantial purpose of the statute, which 
differentiates this ‘‘erime’’ from others. The entire failure to 
consider this aspect of the question so weakens the foree of the 
majority opinion that a reargument seems desirable. Even on 
the point of authority of the Wong Wing case, the majority 
opinion does not seem to contain any convincing answer to the 
remarks of Mr. Justice Brandeis in regard to that ease. The 
decision of that case seems clearly sound upon the point to be 
decided, but it seems equally clear that it does not control the 
question now under discussion. 

As the fifth amendment applies only to the Federal courts 
and does not control the interpretation of state constitutions, 
the direct effect of this decision is limited to Federal jurisdic- 
tions, and it does not seem likely that it will be followed by 
state courts. 

Certainly the notion that the only effective remedy in non- 
support cases must be complicated and delayed and the labor 
of the government and the citizens who serve as grand jury- 
men subjected to the additional burden of considering such 
cases must be somewhat startling to those who are interested 
in the administrative problems of the criminal law, and who 
are trying to devise reasonable methods for its more prompt 
and effective administration. 

As far as the District of Columbia and other places under 
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Federal jurisdiction are concerned, if the case is not reconsid- 
ered the practical remedy would seem to be for such offences 
as non-support, ete., to cut the adjective ‘‘hard’* out of the 
statute or, perhaps still better, to cut out the entire provision 
for specifying labor in a sentence and leave the matter of 
labor in the various institutions to be dealt with under gen- 
eral rules for administration in such places and allow the 
court to require a man convicted of non-support to ‘Swork”’ 
without abusing such a proceeding by any statutory adjective. 
The modern problems of administration in connection with 
the criminal law are sufficiently difficult without being hamp- 
ered by statutory words which do not describe the facets, and 
the omission of such words apparently would avoid the result 
of the judgment of the majority of the court or, at least, call 
for a study of the facts before deciding that the work re- 
quired renders both the punishment and the offence **in- 
famous. ”’ 


Nolte. 


The constitutional history of the requirement of a grand 
jury and the power of the Legislature to classify crimes in 
Massachusetts were discussed in the August number of this 
magazine for 1921. The legislative history of a State Prison 
sentence as an ‘‘infamous punishment’? in Massachusetts was 
discussed in the February number for 1922. The master] 
discussion of broad constitutional principles by Mr. Justice 
Matthews in Hurtado vy. California, 110 U.S., seems to throw 
out in bold relief the narrow features of the decision of the 
majority in the Moreland ease. 








THE EFFECT OF NOTICE TO THE BUYER OF 
INTENDED RESALE BY AN UNPAID SELLER. 
(Reprinted by permission from the ** Harvard Law Review’? for May, 1927. 

The right of an unpaid seller having a lien on the goods to 
resell them is well established in this country.! It is generally 
held that notice of intention to resell is not essential,” and 
the authorities agree that there need not be notice of the time 
and place of resale. By the prevailing view, the one requi- 
site to the validity of the resale is that it be made at such a 
time and place and in such a manner as to afford reasonable 
protection to the interests of the defaulting buyer.’ If the 
seller fulfills this requirement, he may recover from the buyer 
the difference between the resale price and the original 
contract price.é 

Although notice to the buyer of intention to resell and of 
the time, place, and terms of the resale is not essential, such 
notice or its absence may be relevant on any issue involving 
the reasonableness of the duration of the buyer’s default © or 
the fairness of the resale.? A recent decision ® attributes 
greater significance to the giving of notice, by holding that 
the buyer's failure to object before the resale, precludes him 


'See WILLISTON, SaLes, c. 16: Burpick, Satrs, 3 ed., 289: 2 Mecn 
et seq. 
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2 See Wrigley v. Cornelius, 162 IN. 92, 44 N. E. 406 (1896); Van Brocklen v. Smeallie 
140 N. Y. 70, 75, 35 N. E. 415, 416 (1893). Cf. Pratt v. Freeman Co., 115 Wis. 648, 
92 N. W. 368 (1902). Contra, Dill v. Mumford, 19 Ind. App. 609, 49 N. E. 861 (1898) 
See WILLtst0n, SALes, § 548; 2 Mecuem, SALES, $$ 1633-1636. 

* Woodward v. Tyng, 123 Md. 98, 91 Atl. 166 (1914). Cf. Walker v. Gateway Milling 
Co., 121 Va. 217, 92 S. E. 826 (1917). See Wiiitston, Saves, § 549. 

‘Clore vy. Robinson, 100 Ky. 402, 38 S. W. 687 (1897). See Morris v. Wibaux, 159 
Ill. 627, 646, 43 N. E. 837, 842 (1896). Cf. Ackerman vy. Rubens, 167 N. Y. 405, 
60 N. E. 750 (1901). See Witiiston, Saves, § 547. 

Dustan v. McAndrew, 44 N. Y. 72 (1870); Van Brocklen vy. Smeallie, 140 N. Y. 7 
35 N. E. 415 (1893): Bowden v. Southern, etc. Co., 206 S. W. 124 (Tex. Civ. App., 
1918). See 2 Mecnem, Sates, § 1643. The seller may keep any profits from the resale 
Bridgjord vy. Crocker, 60 N. Y. 627 (1875). See Unirorm 
WILLISTON, Sates, § 553 


Sates Act, §$ 60 (1) 


The Uniform Sales Act codifies the law as to the seller’s rights thus far stated. See 
Unirorm Sates Act, § 60; Mass. Geni. Laws, c. 106, § 49 

®See Untrorm SAes Act, § 60 (3). See Van Brocklen v. Smeallie, supra, at 75. See 
WILLISTON, SALES, § 548. As to whether the reasonableness of resale is a question of fact 
or of law, see Woodward v. Tyng, 123 Md. 98, 113, 91 Atl. 166, 167 (1914); 
Wibaux, 159 Ill. 627, 645, 43 N. E. 837, 842 (1896). 

7 See Writiston, Sates, § 548; 2 Sepcwick, Damaces, 9 ed., § 755 

‘Pride v. Marshall, 131 N. FE. 183 > (Mass., 1921) 


Morris \ 











the 
seller, that the resale was not made in the exercise of ‘‘rea- 


thereafter from asserting, as a defense to an action by 
sonable care and judgment.’”*® 

The question thus presented would seem an important one 
commercially, but there is a striking absence of authority upon 
it. Pride v. Marshall" bids fair to become a leading ease. 
The seller gave four days’ notice ot the time, place, and 
terms of resale. The buyer neither consented nor objected 
thereto. The sale was held, and the seller sued the buyer for 
the difference between the contract and resale prices. The 
buyer contended for his defense that the terms of the resale 
were unreasonable, that it was not reasonably advertised, and 
that a better price could have been secured in the Middle West 
than in Boston, the place where the resale was made. 

Since the remedy of reselling the buyer’s goods is a privi 
lege conferred by the law upon the unpaid seller, that party, 
to have the benefit thereof, must exercise this privilege rea- 
sonably,!? and must prove that he did so.!*  Logieally, the 
buyer may deny this reasonableness, unless he has estopped 
himself from so doing. This he can do only by giving the 
seller reason to believe that he acquiesces in what is being 
done.!4 On the other hand, the result of Pride vy. Marshall 


®See Unirorm Sates Act, § 60 (5). See also note 4, supra 
1” The only other expression of opinion which could be found upon the point is a strong 
dictum contra in West v. Cunningham, 9 Vort. (Ala.) 104, 108 (1839) Mendel v 


Miller, 126 Ga. 834, 56 S. E. 88 (1906), sometimes cited to the same effect, is dis 
tinguishable. In the case of resale by an unpaid pledgee, the Massachusetts court ha 
held that failure to object to the place of resale after notice thereof precludes the pledgor 
from asserting its unreasonableness. Guinzburg v. Downs Co., 165 Mass. 467, 43 N. E 
195 (1896) rhis seems to be the only decision so holding, and an unlimited application 
of its principle may not be desirable In Pride v. Marshall, the court was apparently 
impressed by the analogy between the cases. As to the similarity in the positions of an 
unpaid seller and an unpaid pledgee, see Madison v. Weyl-Zuckerman, 60 Cal. Dec. 243 
192 Pac. 110 (1920); Tuthill v. Skidmore, 124 N. Y. 148, 154, 26 N. E. 348, 349 
(1891). In general, the unpaid seller stands in the better position. For example, he 
may keep any profits from the resale (see note 5, supra), and he may at the resale buy 
in the goods himself. Ackerman vy. Rubens, supra 

11 See note 8, supra 

12 See Unirorm Saes Act, § 60 (5) It is often suggested that the seller acts as the 
buyer’s agent in making the resale. This is not true. It is a power given by the law 
See Moore v. Potter, 155 N. Y. 481, 487, 50 N. E. 271, 27 
SALes, § 553; 2 MecnemM, Sates, § 1629 

13 Thayer Lumber Co. v. Naylor, 100 Miss. 841, 57 So. 227 (1911); Brownlee v. Bolton 
44 Mich. 218, 6 N. W. 657 (1880). Cf. Wisconsin, etc. Lumber Co. v. Buschow Lum 
ber Co., 236 S. W. 410 (Mo. App., 1922) 


“In Guinzburg v. Downs Co., note 10, supra, the court said that silence after notice 


2 (1898). See WrLitston 


is a waiver of the right to object. ‘‘Waiver’’ is a slippery term; it seems better, if a true 
estoppel cannot be worked out, to place the decision frankly upon grounds of practica 


bility or commercial convenience. See 2 WiLitston, Contracts, § 679. 














achieves a certainty which may go far to offset logical difficult- 
ies in reaching it. It insures that the seller may know just 
where he stands, and avoids troublesome inquiries into the 
buyer’s state of mind. The effect of notice on the buyer’s right 
to assert unreasonableness must, therefore, be decided with 
two considerations in mind: (1) the possibility of working out 
an estoppel; and (2) the commercial need of certainty. 

First, as to the terms of resale, the buyer had notice, and 
if any of them were unreasonable, he must have known it at 
that time. It works no hardship in such a ease to require 
prompt remonstranee; and to hold contra would render the 
position of the seller less certain than is commercially desir- 
able. He may reasonably consider that the buyer aequiesces to 
these terms by his silence. It is submitted that the decision 
is sound in protecting him when he acts accordingly. 

The buyer’s second objection was to the amount and kind of 
advertising. He had no notice as to either. This decision 
requires the buyer to inform himself at his peril, and puts the 
burden of seeing that the resale is reasonable in this respect 
squarely upon him. It is not a very great burden, however, 
for complete information ean be had upon inquiry from the 
seller. Failure to take this simple step may reasonably be 
interpreted by the latter as a representation of acquiescence 
in whatever is being done; and when the seller is thus ‘‘ lulled 
into security.’’ 16 and acts accordingly, it is arguable that the 
buyer is estopped from asserting unreasonableness.17 The 
result thus reached seems to accord with the requirements of 
business convenience. 

The third objection, as to the place of. resale, presents a 
still different problem. The buyer had notice of the place, 
but asserted that he did not know enough collateral facts to 

1% The seller’s refusal to tell what advertising is being done would ordinarily foreclose 
him from asserting either estoppel or commercial need for his own protection, and would 
be evidence of unreasonableness and bad faith 

16 See Ewart, Estoprer, 40, 133. 

7 A close analogy is found in the case where failure, during the erection of a house, to 
make inquiry as to the exact property line was held to estop an adjoining owner from 
asserting that the house extended upon his land. Greene v. Smith, 57 Vt. 268 (1884). 
It has often been held that where a man stands by and knowingly allows his property to 
be sold, without remonstrance, to one who buys under an erroneous impression of title, he 
is estopped from later asserting that the seller did not have authority to sell it. Chapman 
v. Pingree, 67 Me. 198, 202 (1877); Pickard v. Sears, 6 Ad. & E. 469 (1837). See 


Trenton Banking Co. v. Duncan, 86 N. Y, 221, 228 (1881) See BicELow, Estoppet, 
6 ed,, 603, 648 et seq 
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judge of its reasonableness.!5 The seller could not be expected 
to give data as to widespread market conditions, and in many 
cases would not himself have such knowledge. Inquiry from 
him would probably be fruitless. It savors of refinement to 
say that failure to make such an inquiry, predestined to be 
unavailing, is a representation of complete approval as to the 
place of resale. On the other hand, the seller has given all 
the information that he could reasonably be expeeted to vol- 
unteer; and if he aets in good faith, the interests of the mer- 
cantile community may demand his protection strongly 
ehough t 


» warrant the resulting curtailment of the buyer's 
rights. This result is less harsh in view of the fact that, 
after all, it was the buyer's own default that created the 
necessity for the resale. 


'S The market in the Middle West was better than that in the East, and the seller, a 
national organization, was alleged to have known that fact The buyer, a local dealer 
claimed that he himself did not know it The opinion assumes the contrary, and upon 
that interpretation the situation is similar to that discussed under the buyer’s first objec 
tion, supra, and the decision upon it is clearly right. It is, furthermore, doubtful if the 
seller would have been obliged to take the goods to the Middle West to sell them had 
the buyer requested it. Cf. Ginn v. Coal Co., 143 Mich. 84, 106 N. W. 867 (1906). 
It is a matter of degree Had the better market been less distant, reasonable care on the 
seller’s part might have demanded that he seek that market, and failure to do so would 
be evidence of bad faith. See Anderson Frank, 45 Mo. App. 482, 487 (1891) 














LOOSKE-LEAF GENERAL LAWS. 


In the February number on page 46 the suggestion was 
made that a loose-leaf edition of the General Laws should be 
arranged for, which could be kept up to date by those mem- 
bers of the bar who wished to have them. Subsequently, the 
legislature provided for this by Resolve, Chap. 42, as follows: 


Resolved, that the State Secretary may provide for 
the sale of the volumes of the Ceneral Laws in such form, 
‘*loose-leaf’’, so-called, or otherwise, as may best render 
said volumes adaptable for insertion therein of the annual 
laws as enacted, and may sell the same to applicants at 
a price sufficient to cover the cost. He may arrange for 
supplying said applicants at a price sufficient to cover 
the cost with the annual laws as enacted, in a form best 
adapted to insert in said volumes.”” 


The problem of the most convenient method of binding and 
keeping up to date such loose-leaf edition is being studied at 
the State Tlouse. A convenient experiment has been tried in 
one office. 

KF. W. G. 


The Publication Committee fcels that members of the Asso- 
ciation may be interested in the following reference to its 


work in a well known Enelish law journal: 


CLIPPING FROM © THLE SOLICITORS’ JOURNAL” FOR 
JANUARY 21, 1922. 
“THe MASSACHUSETTS Bark ASSOCIATION,” 

‘Our readers in this country are no doubt aware that we 
attempt from time to time to interest them in legal matters 
affecting the United States, and, apart from the profit to be 
gained from studying a legal system springing from the same 
souree and in many ways developing on the same lines as our 
own, we coneeive that union of interest and sympathy between 
the legal professions there and here will have no small in- 
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fluence in cementing the bond between the English-speaking 
countries on which the peace and progress of the world so 
largely depend. Our own share in this result ean be but 
small, and more importance is to be attached to the personal 
presence of distinguished English lawyers at meetings of the 
American Bar Association, and on other oceasions in Amer- 
ica, and to reciprocal intercourse here; but we are glad to see 
indications from time to time that our attitude is appreciated 
and that our pages are read not without interest on the other 
side, and we may take this opportunity of thanking the Sec- 
retary of the Massachusetts Bar Association, for sending us 
a number of the recent issues of the ‘‘Massachusetts Law 
Quarterly’’ which, among other matter, contain articles of 
great interest on the history and development of legal pro- 
cedure in that State; while the issue for May, 1917, contains 
one of the most interesting studies of early English judges 
and lawyers which we have met with. It is founded on an 
address on the ‘ History of the Independence of the Judiciary,’ 
delivered by the Hon. Hampton L. Carson, President of the 
Pennsylvania Bar Association, in June, 1914. Hereafter we 
hope to give some extracts from it, but, in reference to reeent 
discussion in these pages of Lord Chancellor JEFrREYs, we 
may note that it endorses the favorable view of his ordinary 
judicial career which is now usually taken, and also repro- 
duces KNELLER'S portrait, saving ‘It is a very noble, delicate, 
and refined face that looks out from KNELLER’s canvas. There 
is birth, breeding, distinction in every line’—which shows 
that the story we told about it was at least ben frovato.”’ 


Note. 

It should be explained, perhaps, that while the chap- 
ter on early English judges referred to was based on Mr. 
Carson’s striking address which was extensively quoted, and 
deserves reading and rereading, the complimentary remarks 
about Lord Chancellor Jeffrievs referred to, are not chargeable 
to Mr. Carson, but were quoted from Mr. Zane to supplement 
Mr. Carson’s address on the principle of ‘‘giving the devil 
his due from a different angle.’’ 








THE NEW ACT REQUIRING DISTRICT ATTORNEYS 
TO BE MEMBERS OF THE BAR AND THE ADVIS- 
ORY OPINION OF THE JUSTICES OF THE 
SUPREME JUDICIAL COURT IN REGARD TO IT. 

Chapter 459 of the Acts of 1922 provides as follows: 

Section twelve of chapter twelve of the General Laws 
is hereby amended by inserting after the word ‘‘there- 
in’’, in the second line, the words:—and a member 
of the bar of the Commonwealth,—so as to read as fol- 
lows :—Section 12. There shall be a district attorney for 
each district set forth in the following section, who shall 
be a resident therein and a member of the bar of the 
Commonwealth and shall be elected as provided by see- 
tion one hundred and fifty-four of chapter fifty-four. He 
shall serve for four years beginning with the first Wed- 
nesday of January after his election and until his sue- 
cessor is qualified. (Approved May 22, 1922.) 


It is stated in the press that a referendum petition is being 
cireulated for the purpose of placing the question on the 
state ballot next fall whether this act shall be approved or 
not. Prior to the passage of this act, the House of Representa- 
tives requested an advisory opinion of the justices of the 
Supreme Judicial Court on the question of its constitutional- 
ity which had been attacked. The opinion is here reprinted 
for the information of the bar. This opinion adds another 
chapter to the recent discussions by the court in regard to the 
relative position and function of district attorneys some of 
which have been printed in this magazine (see Vol. VI, No. 4, 
May, 1921, p. 99). 


OPINION OF THE Justices (Houste Doc. 1661 or 1922). 

To the Honorable the House of Representatives of the Com- 
monwealth of Massachusetts: 

The justices of the Supreme Judicial Court respectfully 
submit these answers to the questions in order of April 20, 
1922. 

In substance the single inquiry presented is Whether under 
the Constitution it is within the power of the General Court 
to provide by statute that the several district attorneys shall be 
members of the bar of the Commonwealth. 











There is mention of county attorney in Art. 8 of the Amend- 
ments to the Constitution, where it is said that he and other 
officers there named shall not continue to hold such office after 
being elected a member of the Congress of the United States 
and accepting that trust. By Art. 19 of the Amendments the 
legislature is given power to preseribe by general law for the 
election of district attorneys by the people of the several dis- 
tricts and to determine their terms of office. These are the 
only references to county or district attorneys in the Con 
stitution or any of its Amendments. In all other respeets the 
Constitution is silent coneerning the office, and the general 
power of the legislature is left without restriction. These two 
provisions only recognize an office. They do not seeure its 
tenure or define its term. No right in the office is established 
beyond the control of the legislature. The office itself may be 
abolished and the powers transferred to others. It is provided 
ine. 2, § 1, Art. 9 of the Constitution that the governor shall 
appoint a solicitor general. That office was not filled for 
the first twenty years after the adoption of the Constitution, 
and there has been no ineumbent of it during the last ninety 
years. The office of attorney general was abolished by act of 
the legislature from 1843 to 1849. The office of the district 
attorney, although recognized by the Constitution, may be 
regulated, limited, enlarged or terminated according to the 
demands of publie policy subject only to the single constitu- 
tional requirement of election by the people of the districts. 
[t follows that the district attorney is not an officer created or 
provided for in the Constitution. Opinion of the Justices, 117 
Mass. 603. Attorney General v. Tufts, 239 Mass. 458, 478 
to 481. 

The General Court has full power to make all manner of 
wholesome and reasonable laws not repugnant to the Consti- 
tution, to provide for the naming and settling of all civil 
officers not provided for in the Constitution, and to set forth 
the duties, powers and limits of the several officers of the 
Commonwealth not in any manner contrary to the Constitu- 
tion, @. 1, S 1, Art. 4. ‘‘In the exereise of this power the 
Legislature has the right to prescribe the qualifications of all 
officers and servant of the public not provided for in the Con- 
stitution.”" Opinion of the Justices, 138 Mass. 601, C03. Gra- 
ham v. Roberts, 200 Mass. 152. Opinion of the Justices, 216 
Mass. 605. 
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The General Court, therefore, has the power to fix reason- 
able qualifications for those who shall hold the office of district 
attorney. <A statute establishing as an essential prerequisite 
that he shall be a member of the bar of this commonwealth 
could not be pronounced unreasonable in a_ constitutional 
sense. It is difficult to conceive of one capable of performing 
the duties of a district attorney unless he were a member of 
the bar. This was reeognized in Commonwealth v. Connecticut 
River Railroad, 15 Gray, 447, where it was said at 449, ‘‘it 
was within the authority of the court, in the exercise of its 
discretionary power, to allow a disinterested counsellor at 
law to take the place of the district attorney.”’ 

There is a considerable body of authority which holds that 
the use of the word ‘‘attorney’’ in the title of the office 
carries with it the meaning that the ineumbent must be a 
member of the bar. It has been said that ‘‘To be a district 
attorney, he must be a lawyer. He is not an attorney in fact. 
He must be an attorney at law. The name of the officer im- 
plies it. He is the attorney of the state in a certain district, 
to distinguish him from an attorney general.’’ State v. 
Russell 83, Wis. 330, 332-3. People v. May, 3 Mich. 598. 
Enge v. Cass, 28 N. Dak. 219. Danforth v. Egan, 23 So. Dak. 
43. The power of the legislature to establish sueh a qualifica 
tion seems to be reeognized in other jurisdictions. Hanson r. 
Grattan, 84 Kan. 843, 845-7. State v. Sanderson, 280 Mo. 
258, 261. 

It is provided by Art. 9 of the Bill of Rights that ‘‘all the 
inhabitants of this Commonwealth, having such qualifications 
as they shall establish by their frame of government, have an 
equal right to elect officers, and to be elected, for publie em- 
ployments.’’ There is nothing in the true seope and effect of 
this article which forbids the enactment of the proposed legis 
lation. Where qualifications of voters or officers are fixed by 
the Constitution, the legislature eannot add to or subtract 
from them. Kinneen v. Wells, 144 Mass. 497. The right of all 
persons equally to be selected for public empolyment in in- 
stanees where the Constitution does not establish the qualifica- 
tions is subject to reasonable regulation by the legislature as to 
qualifications. Before the adoption of the Nineteenth Amend- 
ment to the United States Constitution conferring upon all 
citizens the right to vote regardless of sex; it was held per- 
missible to require or to permit the appointment or eleetion of 
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women to many public offices. Opinion of the Justices, 115 
Mass. 602; 138 Mass. 601, 603. The legislature, in establish- 
ing offices not required by the Constitution, has frequently 
preseribed that the persons eligible for such offices or some of 
them shall possess specified qualifications bearing such rela- 
tion to the duties imposed as to tend to secure the knowledge, 
experience and character requisite for the satisfactory per- 
formance of the duties, provided it is open to any person to 
secure the required qualifications. Brown v. Russell, 166 
Mass. 14, 17. Taft v. Adams, 3 Gray, 126. Opinion of the 
Justices, 166 Mass. 589. 

It is open to any citizen, possessed of sufficient acquire- 
ments and qualifications and of good moral character, who 
conforms to standing laws, to become and to remain a mem- 
ber of the bar of this Commonwealth. G. L. ¢. 221, §§ 37, 38, 
40, 41. All this is in eonformity to the Constitution and 
creates no favored class. Hewitt v. Charier, 16 Pick. 353. 
Commonwealth v. Houtenbrink, 235 Mass. 320. Common- 
wealth v. Beaulieu, 213 Mass. 138. Lawrence v. Board of 
Registration in Medicine, 239 Mass. 424. 

Sinee the power to prescribe the qualification specified in 
the proposed bill is vested in the General Court, such a 
qualification, if preseribed by law, would stand on the same 
footing as other provisions of the law regulating elections. 
The voters would not be at liberty under the law to disregard 
it. Officers charged with the preparation of ballots and the 
conduct and the declaration of results of elections would be 
obliged to conform to it. Miner v. Olin, 159 Mass. 487. Cole v. 
Tucker, 164 Mass. 486. The same result would follow if the 
word ‘‘district-attorneys’’ as used in the Constitution imports 
membership in the bar of the Commonwealth. 

Mach question is answered in the affirmative. 

Mr. Justice Pierce has not participated in the deliberations 
of the justices upon these questions and does not join in this 
opinion and asks to be excused. 

ARTHUR P. Rug. 
Henry K. BRALEy. 
CHARLES A. De Covurcy. 
JoHn C. Crossy. 
JAMES B. CaArRRou1.. 
CHARLES F.. JENNEY, 








THE CONTRIBUTIONS OF JOHN L. THORNDIKE TO 
THE MASSACHUSETTS STATUTE BOOK. 

The primary purpose of the publication of this magazine is 
to stimulate the public and professional interest in law and 
lawyers as living forces. Accordingly, after a few obituary 
notices were printed in earlier numbers, a definite policy was 
adopted of omitting obituary notices on the ground that busy 
men did not want to read often about dead men, as such, in a 
magazine of this kind. Oceasionally, however, there are ex- 
ceptions to this, as there are to most general rules. John L. 
Thorndike was such an exception, not merely because of the 
legacy of his library in trust for the justices of the Supreme 
Judicial Court, but because of the freely given professional 
service of the highest order which he rendered to the public 
and to the profession in connection with legislation during a 
period of forty or fifty years. Most members of the bar, even 
of his own generation, do not know how much he has helped 
them. It has been suggested that the bar generally would 
be interested in some account of Mr. Thorndike’s legislative 
draftsmanship as a part of the history of some of our statutes 
relating to practice and procedure. 

Accordingly, the following remarks dealing particular] 
with the details of this part of his work are here printed. 
These remarks were a part of the proceedings in his memory 
which took place before Mr. Justice Braley of the Supreme 
Judicial Court at the Court House in Boston on April 23, 
1921. The following biographical facts from the Resolutions, 
presented and entered upon the records of the court at that 
time, are printed by way of introduction. 

John Larkin Thorndike was born July 27, 1844, and died on 
October 24, 1920. He was the son of John Hill Thorndike, an 
architect in Boston. He was educated in the publie schools of 
Boston, entering the Publie Latin School in 1856, from whence 
in 1862 he went to Harvard College, where he graduated in 
1866. He then entered the Harvard Law School, graduated 
there, and in 1868 was admitted to the bar in Suffolk County. 

He first oceupied an office with Charles E. Stratton, Esq., a 
classmate, and later became associated with Francis E. Parker, 
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Esq. After Mr. Parker’s death, he practised alone until 
1887 when, with his classmate, Moorfield Storey, and Sherman 
Hoar, he established the firm of Storey, Thorndike & Hoar 
which, under varying names as its partners changed, con- 
tinued until his death. 


EXTRACTS FROM THE RESOLUTIONS. 

‘**While he took good rank in school and college and was 
recognized as able and intelligent, he showed no especial in- 
terest in any one subject until he entered the Law School, 
when his whole attitude changed. The law interested him 
deeply, and from the first he drew ahead of his associates. 
(iifted with a very clear brain and a retentive memory, he 
devoted himself to study and mastered what he read. His 
methods were careful and exact, and when he eraduated 
from the school no one of those who were with him there had 
reaped a greater benefit from its courses than he. 

‘*During these early years he contemplated at one time the 
preparation of a work on practice, in which one of his elass- 
mates, equally without practice, was to collaborate with him, 
but the plan was abandoned as practice supplanted study. He 
had a certain number of cases, but he devoted his considerable 
leisure to reading law and history, keeping up with the reports 
of Massachusetts, the United States Supreme Court and the 
English courts, and adopting very early the habit of putting 
cross-references on the margin of his reports so as to preserve 
the eurrent of decisions. 

‘*During these years he prepared the digest of selected Eng- 
lish eases for the American Law Review during a considerable 
period, at times prepared the Summary of Current Events for 
the same magazine and wrote oceasional artieles. Until he 
was forty years old his time was largely spent in study, and 
very intelligent study of the law, the results of which were 
well arranged in his mind, so that when in 1887 he became a 
member of the firm with which he was associated for the rest 
of his life, he was thoroughly equipped for the highest pro- 
fessional work. 

‘‘The firm was formed primarily to take the work of the 
Union Pacifie Railroad Company, which was then actively 
engaged in building branches and extensions, and raising 
money to pay for them. Upon Thorndike devolved the work 
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of drawing mortgages, equipment trusts and like instruments, 
and he did it with such eare and skill that his instruments 
became precedents which were widely followed. 

‘*He devoted himself especially to the law of wills, and no 
one understood more thoroughly the difficulties and dangers 
which beset the serivener, or used language more skilfully and 
exactly. He became generally recognized as an authority on 
this subject, and whether in drawing wills himself or in dis- 
cussing before the court questions arising under wills drawn 
by others, he showed himself a master. 

‘*He was an authority on questions of municipal law, and 
his discussions as to the validity of bonds issued by cities, 
towns or corporations of any kind, his grasp of principles 
and his judgment were strong and sound. Issues of securi- 
ties involving many millions of dollars were bought and sold 
upon opinions which he gave or approved, and though he 
dealt with these questions for more than a generation, there is 
no case in which his opinion was overruled by any court. 

‘‘He was not fitted for jury trials or public oratory. Ile 
was at home in the office or in the argument of purely legal 
questions before a Court, where he never wasted time on 
what was immaterial or ornamental. His briefs were models 
of lucid and concise statement, and content with the citation 
of a few leading cases, he never overloaded his brief with a 
mass of less important authorities. He was meticulously 
exact in the use of words, and his influence was always exerted 
in favor of brief statement made in correct and discriminating 
English. He never sought any public position or courted no- 
toriety of any kind. But though the public was not aware 
of his activity, he was always trying to improve the laws of 
Massachusetts and to simplify the practice. Before 1874 the 
dockets of the Supreme and Superior Courts were loaded 
with cases where there was no defence and in which an answer 
was interposed by the defendant in order to gain about a 
year’s delay. When the trial list was prepared it often hap- 
pened that a large majority of the cases were marked to be 
defaulted when reached. It was a great abuse, and to remedy 
it Mr. Thorndike, then only four years at the bar, drew the 
act (St. 1874, ¢. 248) which provided for separate lists of the 
cases to be tried by jury and those to be tried by the court, 
and required the party who desired a jury to claim it. This 
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act also provided for the affidavit of no defence and the 
speedy trial of eases where such an affidavit was filed, and 
further authorized the Court in case of exception or appeal to 
give the excepting party leave to enter judgment modifying 
or altering the verdict as the Supreme Court should determine. 
It was an admirable example of wise remedial legislation, it 
cleared the docket of uncontested cases, and greatly lessened 
the work of the courts. The statute which gave the Supreme 
Court general equity jurisdiction (St. 1877, ¢ 178, see. 1 
was drawn by him and passed largely as a result of his work. 
The act which gave concurrent jurisdiction in equity to the 
Superior Court and regulated the practice therein, which did 
away with the old-fashioned verbiage that until then encum- 
bered bills in equity, and in many other ways made equity 
practice easier, appears to have been largely, if not all, his 
save the first section. The act which made the first Monday 
of every month a return day and simplified procedure (St. 
1885, e. 384), the aets which regulated appeals from Probate 
Courts and gave them equity jurisdiction, various acts re- 
lating to conveyances and the transfer of lands, and many 
other statutes which made important reforms in the law, em- 
body his work. The St. of 1916, ¢. 108, abolishing a surviving 
remnant of the feudal law pertaining to contingent remainders 
was drawn by him. It shows a mastery of legal language 
and technicalities.* . . . It is a model statute remarkable 
alike for its brevity and clarity. . . . It would be impossible 
within the limits of this memorial to enumerate all the work 
of this sort that he did. . 

‘‘He did this work quietly, at his own expense prepared 
briefs and memoranda to accompany his proposals to the 
legislature, and did an enormous amount of unpaid and un- 
recognized labor for which the public owes him a debt of 
gratitude. He recognized to the full his duty to the profes- 
sion and was constantly endeavoring to discharge it. 

‘*His loyalty to the court was shown in many ways, and 
especially by a bequest to the Supreme Court of his very 

*This act was adopted probably because the legislature had confidence 
in the judgment of the late Judge Arthur E. Burr, then a member of the 
House Judiciary Committee, who had charge of the bill It was natural, 
as well as entertaining, that the bill with its condensed use of the terms 
“executory devise,” “springing or shifting use,” ‘‘perpetuities’” and “double 


possibilities’’ excited the ridicule of the laymen in the legislature, who 
regarded it as one of the “freak” bills of the séssion of 1915 
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valuable law library whieh he had been accumulating during 
vears and which included among others many volumes from 
the library of Francis E. Parker, Esq., which was left to him 
by Mr. Parker in his will. The volumes contain his notes and 
cross-references in many cases, and their value is enhanced 
by these contributions. 

‘There is probably no man who has at once his knowledge, 
his public spirit, his patience and his skill in writing who 
can fill the place which he has oceupied and be of equal 
service to the publie. A high authority in many branches of 
the law, a counsellor of exceptional ability, thorough educa- 
tion and long experience, a lover of his profession, a just and 
honorable man, he was an ornament to the bar while he lived, 
and the unique place which he occupied and which is left 
vacant by his death can in our time hardly be filled.” 

The Resolutions from which the foregoing extracts are 
taken were prepared by a committee of the Bar Association of 
the City of Boston, consisting of Messrs. Alfred Hemenway, 
Moorfield Storey, Edward W. Hutchins, Frederick P. Fish, 
and Henry A. Wyman. They were presented to the court 
by Messrs. Hemenway and Storey and were then supplemented 
by remarks of Mr. Storey and Messrs. William G. Thompson 
and F. W. Grinnell. Mr. Justice Braley responded on behalf 
of the court and the proceedings were entered upon the 
records. As Mr. Grinnell’s remarks were devoted largely to 
the history of the statutes, they are printed here to supplement 
the account in the Resolutions bearing upon the story of Mr. 
Thorndike’s contributions to the statute books. 


Mr. Grinnell spoke as follows: 


‘My association with Mr. Thorndike will always remain 
among the most interesting and entertaining experiences that 
[have had. I had the opportunity of seeing rather intimately 
lis enthusiastic interest and careful work relating to the 
machinery for the administration of justice, and I shall speak 
of him from that angle. Also, as an officer of the Massachu- 
setts Bar Association, [ wish to express appreciation of the 
continuous and generous interest and assistanee which he was 
always ready to give. 

‘His knowledge and understanding of the technical rules 
of practice and of their history and meaning was such that it 
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is no extravaganee to believe him capable of meeting the great 
masters of special pleading at common law on their own 
ground with an even chance of outpleading them. He told 
me onee that the thing which led him to make so close a study 
of practice was his appearance before the Supreme Judicial 
Court in the time of Chief Justice Gray. He noticed the 
habit of the chief justice when a case was called, of turning 
over the pages of the record rapidly on the lookout for defects. 
After observing this and experiencing the results of it on a 
few oeeasions, he determined that he would understand thie 
subject as well as the chief justice did. After that, whenever 
he appeared before him and saw the pages being turned over 
he said to himself, ‘‘T know what vou are looking for and 
you will find it.’’ This sort of interest led him to master 
Tidd’s Practice and Tidd’s Forms and other similar books and 
forms relating to civil practice at law and in equity, in con- 
veyancing, and other fields of draftsmanship. 

‘He used to say when he heard somebody complain of 
technicality that it generally meant that the man did not want 
to take the trouble to do a thing right, therefore, he ealled it 
technieal by way ot abuse. Most of us have indulged in that 
form of criticism of some point of procedure at one time or 
another and we also know that Mr. Thorndike’s explanation of 
the reason in many eases is the right one. 

“Yet, the rarest quality in the man was not his technical 
equipment. He did not take it all too seriously. He had that 
master’s grasp of the subject which enabled him to propose, in 
earetul, technical but simple language, simpler and more 
natural methods of proceeding which retained the substance 
of the technical ideas, but whieh made life in practice more 
convenient for the members of the bar as a whole. It was the 
halaneed character of his knowledge combined with the en 
thusiasm of an artist in his profession which led him to render 
a great and continuous publie service to the bar of the Com- 
monwealth and, through them, to the people, during a period 
of over forty vears. He did most of this so quietly that many 
of the bar today are utterly unconscious of the fact that he 
had anything to do with many of the convenient changes in 
practice which have occurred during the past fifty years. 
The information which was given here in the resolution 
today will probably come to many as a revelation. It is of 








professional importance that the story of the work of a man 
like Mr. Thorndike should be told and should be generally 
known by the bar, as a practical example of what is meant 
by a genuine professional spirit in its highest and best sense. 

“*T first met Mr. Thorndike during the winter of 1911-1912, 
when I served on a committee* of the Massachusetts Convey- 
ancers Association in preparing the draft of the so-called 
Short Form of Deeds Act which was finally adopted as Chap- 
ter 502 of 1912. There was nothing new about this movement 
to shorten the form of deeds. Such suggestions had been 
made and diseussed for at least 40 years and Mr. Thorndike 
himself had been one of the leaders in bringing up the subject 
from time to time. The natural conservatism which is sup- 
posed to characterize the bar, and particularly the convey- 
ancing bar, had always prevented agreement upon a satisfac- 
tory method of abbreviation. Accordingly, the accumulation 
of unnecessary words in instruments relating to real estate, 
resulting from the eautious habits of a century or two, had 
continued at the expense of the publie for clerk hire, and 
storage room, as well as in other ways. In spite of this fact, 
Mr. Thorndike had shortened the forms which he himself 
used for many years before 1912 by eliminating much that wa 
unnecessary. 

‘Several drafts of this act were presented to the legislature 
and were discussed, not only line by line, but word by word, 
among conveyancers during that winter and at meetings of 
conveyancers’ associations as well as with the subcommittee 
of the legislature. In view of the practical necessity of the 
utmost abbreviation because of the filling up of record offices, 
it was the committee's purpose to eliminate every unnecessary 
word in the preparation of the permissive statutory forms. 
Mr. Thorndike took great interest in this discussion as he 
had done whenever it had come up in previous years. He did 
not like the various drafts and he went to the trouble and 
expense of preparing and printing for the use of the legisla- 
ture detailed criticisms and proposed substitutions for the 
bills or for different parts of them. During the winter I had 
several conferences with him in regard to the matter and 
finally there was a meeting of the Committee on the Amend- 


*The other members of the Committee were Hon. W. T. A. Fitzgerald, 
Chairman, Edward S. Page, Fred L. Norton, and Henry M. Spelman. 

















ment of the Law of the Bar Association of the City of Boston 
in the office of Mr. John C. Gray. 

‘*At that meeting, Mr. Frank Brewster and 1 submitted the 
draft which had survived discussion up to that time and the 
committee gave Mr. Thorndike full opportunity to express his 
views and feelings in regard to it. While I do not remember 
exactly what he said, I shall always remember the fact that 
he dissected the draft without sparing caustie comments either 
upon its phraseology or upon those who had presumed to draft 
such a document. As IT had some share in the drafting, | 
came in for a considerable amount of the comment; but he 
was so interesting and his irony, however keen, was so enter- 
taining, that I would gladly have continued as the butt of 
the conversation in order to hear him talk. 

‘* After he had expressed himself fully in opposition to the 
proposed draft, the committee indicated that they approved 
of the general plan of the draft, and then Mr. Thorndike 
accepted the situation and promptly proceeded to make spe- 
cifie criticisms and suggestions as to phraseology, a number of 
which were aceepted on the spot and were distinct improve- 
ments in the form of the act as it was finally adopted, par- 
ticularly in the general rules contained in it. 

‘It was not surprising after this controversy that his feel- 
ings in regard to the act as passed should find expression, 
on the outside of the folder in which his papers relating to if 
were kept, in the title ‘‘Slovenly Deeds Act.’’ He was right. 
From the point of view of form of an expert draftsman the 
adverb is justified. The rest of us realized this. but we were 
faced with a practical problem which would not yield to some 
of Mr. Thorndike’s suggestions. 

‘* A vear or two after that I began to come in eontact with 
him in connection with diseussions of proposed legislation 
relating to practice in the courts and I had the opportunity to 
help him in presenting some of his views and carefully pre- 
pared drafts to the legislature. 

‘““We had long conferences in his office often lasting for 
two or three hours at a time. In the course of these discus 
sions, after a number of requests or suggestions which he had 
not followed up, T finally sueceeded in extracting from him 
a list of the statutes in the drafting of which he had been 
largely coneerned, He did not claim to be the sole draftsman, 
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but my experience with him was such that it is safe to guess 
that the ideas suggested and, to a very considerable extent, the 
careful phraseology of these acts as they were originally 
passed came from him. Some of these statutes have been re- 
ferred to in general terms in the Resolutions. 
‘*The list which he gave me was as follows: 
IST4, ¢. 248, s. 1 (separate jury list &e). 
s.2 (questions at trial, ef. 1915, ¢. 185). 
s. 3 (speedy trial, affidavit of no defence ). 
1877, ¢. 178, s. 1 (general equity jurisdiction). 
1885, ¢. 223 (except s. 1; equity procedure, and equity de- 
fences in actions at law with forms attached). 
1884, e. 293 (equitable claims against insolvent estates). 
1884, ¢. 132 (correcting mistake in P. S. as to conveyances, 
husband & wife). 
1885, ¢. 384 (monthly return-days and procedure in S. J. C. 
and Sup. Ct.). 


IS88, ¢. 275 (effect of ‘‘dying without issue’’). 

1888, ¢. 290 (practice on appeals from Probate Courts). 

1888, ¢. 329 (correcting mistake in Stults v. Silva, 119 Mass. 
137 as to promissory notes). 

1891, ¢. 354 (conveyance of land by disseised owner). 

1891, ¢. 415 (equity jurisdiction &e. of Probate Courts). 

1892, ¢. 118 (revocation of will by marriage). 

1906, ¢. 542 (practice as to matters in abatement). 


Krom my personal knowledge, | can supplement this list of 
statutes which were largely the result of his work by the fol- 
lowing additions: 


1915, ¢. 716 (to simplify legal procedure). 

1915, ¢. 185 (relative to procedure in respect to practice at 
trials). 

1915, ¢. 146 (simplifying certain details of pleading and prae- 
tiee). 

I915.¢. 151 (materially simplifying certain probate proceed- 
ings). 

1916, ¢. 108 (relative to contingent remainders). 

1918, 68 


(relative to the powers of trustees in changing in- 
vestments ). 

1918, ¢. 95 (relative to conveyanees by a person to himself 
and others). 

1919, 


— 
+ 


(relative to appeals from the probate courts). 
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‘*Between 1916 and 1920 while the Commissioners to Con- 
solidate the Statutes, recently adopted as the General Laws, 
were at work, Mr. Thorndike submitted a series of carefully 
prepared suggestions for corrections or improvements in the 
statutes, each one covered, as usual, with a detailed explana- 
tory note containing a history of the point. .\ number of 
these suggestions found their way into the final revision of the 
statutes. They cover about thirty-eight typewritten pages 
and deal with many details of practice. 

‘*In addition to this, the greatest service which he ren- 
dered to the bar in connection with the preparation of the 
General Laws was the preparation of the forms of pleadings 
which appear at the end of chapter 231. A set of forms sub- 
stantially like those attached to the Practice Act of 1851 was 
attached to the chapter relating to pleading and practice of 
the Public Statutes of 1880. These forms were omitted, appar- 
ently as unnecessary, from the Revised Laws of 1902. In the 
report of the joint committee of the legislature on the General 
Laws, it is stated in a note to Section 147 of Chapter 231 that: 


‘There has been a wide demand from the bar for the 
restoration of these forms to the statutes so that they 
may be readily accessible, and for their revision so that 
they may be correct and authoritative.’’ Accordingly, 
‘‘the forms following this section are based upon those 
appended to Public Statutes, ¢. 167. They have been 
revised and brought up to date by the addition of several 
modern forms and the making of necessary changes in 
many of the old forms to fit present practice.” 


Not only that, but many of the forms are supplemented by 
explanatory notes. On turning to the supplementary report 
of the Commissioners in January, 1920, we find that it con- 
cludes with the sentence: 


‘*We desire to acknowledge particularly the time freely 
given by John L. Thorndike, Esq., who, among other 
things, prepared the forms appended to chapter 231."’ 


I remember when I called this sentence in the report to his 
attention that he was somewhat disturbed by it. 
‘*In connection with his drafts of these various acts he pre- 
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pared careful explanatory notes to almost every section. Since 
the ‘Massachusetts Law Quarterly’ was established, we have 
printed for convenient reference these explanatory notes of 
such statutes as were drafted by Mr. Thorndike. It is not 
uncommon within a comparatively few years after the passage 
of a statute, for many persons, in the distractions of modern 
business, to forget the specific reasons for its passage and for 
the use of certain language which may have been the result 
of prolonged discussion and careful study. Accordingly, such 
notes are apt to be found of practical value at any time. 
‘*The reference to the ‘Massachusetts Law Quarterly’ sug- 
gests another matter of which I wish to speak in connection 
with Mr. Thorndike. He was interested in the experiment 
of this magazine from the start and was always ready to eon- 
tribute either articles or notes which the bar might find 
practically useful or interesting in connection with some ques- 
tion not generally understood. He not only helped in this 
way, as well as with criticism or suggestion; he also offered 
on several oceasions to contribute financially if it was neces- 
sary in order to keep up the magazine. We were not obliged 
to eall upon him for such assistance, but the knowledge that 
he stood ready to contribute, made the problem easier, par- 
ticularly after the cost of paper and printing began to rise. 
‘*Some months before he was obliged to leave his office in 
June last, I had asked him to prepare a draft of an act pro- 
viding procedure for declaratory judgments with explanatory 
notes in order that it might be submitted for consideration of 
the Judicature Commission, which was then in session. He 
told me several times that he was doing this and hoped to let 
me have it in the summer, but he did not have it in such shape 
that he was ready to submit it before he was taken ill. 
**Several drafts of statutes which he had prepared with 
notes were submitted to the Judicature Commission and the 
results of some of his suggestions and his work appear in the 
drafts of acts recommended to extend the coneurrent jurisdic- 
tion of the Superior Court; to relieve estates of the unneces- 
sary expenses of appraisers; to relieve the probate records of 
the unnecessary burden of probate bonds where no sureties 
are required, and to do away with the perfunctory and use- 
less requirement of certifving that demurrers are not intended 
for delay. 
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‘*While some of the statutes which he drew dealt with gen- 
eral matters and have had far-reaching results such as those 
relating to equity practice and procedure in the various 
courts, others have dealt with details, some of whieh to many 
lawyers may seem small and comparatively unimportant. 
Many of us are apt to accept the existing system, whatever it 
is, With its defects and inconveniences because it seems too 
much trouble to improve it. Mr. Thorndike felt differently. 
He realized that careful attention to one detail after another 
would, in the long run, result in making lite much more con- 
venient for the bar, less burdensome and less expensive for 
the litigants, and would tend toward better results in the 
administration of justice. He studied and grasped our com- 
mon law system of pleading and practice both in its older 
and more complicated forms and in the looser and less techni- 
eal forms of today as a master of his art studies a machine 
intended to produce practical results. He studied the art of 
drattsmanship both as to form and substance in the same way. 
He was undoubtedly, as is suggested by the facts stated in the 
Resolutions, one of the most expert draftsmen that the Massa- 
chusetts bar has produced during its long history. Members 
of the bar have not always agreed with some of the changes 
in detail which he proposed, but in regard to most of them, 
and particularly those of a broader character relating to the 
development of equity jurisdiction in this court, in the Su- 
perior Court, and in the Probate Court, those acts of 1877, 
1883, and 1891 have brought about a freedom and convenience 
of action and a simplicity and directness of remedy with which 
the bar is so familiar today that most of its members do not 
realize that it did not always exist in Massachusetts. The bar 
has been scolded or abused for not improving itself and has 
been surfeited with every variety of suggestion and loosely 
drafted proposal supported by much sentimental enthusiasm. 
Mr. Thorndike was not a law reformer of this character. He 
knew the value and importance of the power of statement, 
whether in the drafting of statutes, of forms, or of explana- 
tions of rules of law, and he contributed his own unusual 
power of statement, whenever he saw an opportunity of doing 
so, to the practical service of the Commonwealth. 

‘*Mr. Thorndike’s last publie service to the profession forms 
a fitting climax to his work. His law library, containing, 














probably, the most valuable set of Massachusetts Reports in 
existence because of his continued and eareful marginal notes, 
was given by his will in trust for the use of the justices of the 
Supreme Judicial Court.”’ 


Note. 

In the foregoing story of Mr. Thorndike, reference is made 
to the explanatory notes which he prepared in connection with 
the various sections of the statutes which he drafted. These 
notes are of practical value because they were submitted in 
print to the legislative committee as an explanation of the 
reason for each section of the different acts. For this reason, 
it may be convenient for the bar to have them listed for ready 
reference. While some of the notes were joint productions, 
the greater part of them represent the work of Mr. Thorndike. 


For notes on 1913, ¢. 716 relative to legal procedure, 
see report Committee on Legislation of the Massachu- 
setts Bar Association for 1913, pp. 32-39. This report ap- 
pears as a separate pamphlet but may also be found in 
Vol. IV of the bound reports of the Massachusetts Bar 
Association, p. 98. See further a note on practice pre- 
pared for the American Bar Association and reprinted 
in the footnote, pp. 24-25 of the report of the Committee 
on Legislation of the Massachusetts Bar Association for 
1914. This report appears in pamphlet form and also is 
hound up at the end of Vol. V of the Massachusetts Bar 
Association reports. 

For note on 1916, ¢. 108 relative to contingent re- 
mainders, see report of Committee on Legislation for 1914 
above referred to, pp. 54-56. This act was intended to 
complete a step which was partly taken by the Revised 
Statutes of 1835 and was explained by the commissioners 
on that revision. Cf. 28, Har. Law Rev. 

For note on 1915, ¢. 151, simplifying probate proceed- 
ings, see report of Committee on Legislation of Massachu- 
setts Bar Association for 1915, pp. 114-120. 

For note on 1915, ¢. 185 relative to practice at trials, 
see reprint and explanatory note bound up at the end of 
the report of the committee for 1915 above mentioned 
and introductory note on pp. 111-112 of the same report. 
This report for 1915 appears only in pamphlet form and 
is searce. Copies can probably be found in the law 
libraries throughout the state. 
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Kor note on 1918, ¢ 638 relative to powers of trustees 
in changing investments, see IIT Mass. Law Quart., May, 
1918, 282. 

For note on 1918, ¢. 93 relative to conveyance by a 
person to himself and others, see ITT Mass. Law Quart., 
May, 1918, 286. 

For note on 1919, ¢. 274 relative to appeals from pro- 
bate courts, see [IV Mass. Law Quart., May, 1919, 240-249. 


The foregoing notes contain detailed explanations of reasons 
as submitted to the legislative committee for the wording of 
almost every section of these various acts and in many cases 
show the legal history of the points covered by the different 


sections. 

















DISCUSSIONS 





IN REGARD TO THE SHEPPARD- 
TOWNER ACT. 

The February number contained certain suggestions as to 
the Sheppard-Towner Act and a reference to Representative 
Shattuck’s speech in the House. The importance of the ques- 
tion, the fact that the attorney-general has since rendered an 
opinion that the act is in violation of the Federal Constitu- 
tion, and the joint order of both houses of the legislature 
authorizing him to bring suit in the name of the Common- 
wealth to test the validity of the act, make it desirable that 
the whole matter should be more fully explained. Accordingly, 
Mr. Shattuck’s speech, the opinion of the attorney-general, and 
the order of the legislature are here reprinted together with an 
additional discussion of the Federal tax burdens of Massachu- 
setts by Mr. Alfred D. Chandler which appeared in the press. 


REMARKS OF Henry L. SHATTUCK 
Hovse Doc, 1354 

Remarks of Representative Henry L. Shattuck of Boston in 
the House of Representatives, March 2, 1922, speaking to the 
question of the adoption of a new draft of an order introduced 
by Representative Eben 8S. Draper of Hopedale on February 
16, and reported by the Committees on Rules of the two 
branches, acting concurrently. 


New Drarr oF ORDER 

Whereas, There is a growing tendency in the national Con- 
gress to undertake governmental activities which have form- 
erly been left solely to the jurisdiction of the several states: 
and 

Whereas, The people of this Commonwealth are required to 
pay to the federal government through the various channels of 
federal taxation sums vastly greater than the amount of re- 
imbursement or subsidy received by this Commonwealth on 
account of various federal grant bills already enacted into 
law ; and 

Whereas, Full and complete information is necessary in 
order to protect the rights of the Commonwealth and _ its 
taxpayers; therefore be it 
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Ordered, That the Supervisor of Administration is hereby 
directed to report to the General Court a complete. list of all 
federal acts now in operation whereby Massachusetts receives 
subsidies from the federal treasury for carrying on loeal gov- 
ernment work in Massachusetts, particularly the Department 
of Agriculture, the Department of Conservation, the Depart- 
ment of Edueation, the Massachusetts Agricultural College and 
the Massachusetts Nautical School, the Department of Public 
Health, the Department of Public Works and the Military 
Department of the Commonwealth, with the year in which 
federal work was started in each case, the amounts received 
from or expended by the federal government, the amounts ex- 
pended by the Commonwealth, and an estimate of how much 
would have been saved to the taxpayers of the Commonwealth 
through decreased federal expenditures and thereby decreased 
federal taxes if such work within the Commonwealth had 
been done exclusively with funds of the Commonwealth and if 
no funds for such purposes had been contributed by federal 
government to Massachusetts or any other state. And 

Whereas, There is now pending in the General Court a bill, 
Ifouse, No. 181, being ‘‘ An Act accepting the provisions of an 
act of Congress relative to the promotion of the welfare and 
hygiene of maternity and infancy, and providing for co-opera- 
tion with the federal government’’; and 

Whereas, Doubt exists as to the constitutional right of the 
federal Congress to enact said federal act, being the Sheppard- 
Towner Act, so-called ; therefore be it further 

Ordered, That the \ttorney-General is hereby requested to 
transmit to the General Court his opinion on the following 
questions :- 

(1) Is the act of Congress, approved Noy. 23, 1921, en- 
titled ‘‘an Act for the promotion of the welfare and hygiene of 
maternity and infancy, and for other purposes’’, within the 
constitutional powers of the federal government ? 

(2) Would The Commonwealth of Massachusetts, by the 
acceptance of said act, waive its rights as a sovereign State to 
contest the constitutionality of said act before the courts of 
the United States? 

(3) If, in his opinion, said act is unconstitutional, what 
procedure should the Commonwealth now adopt to raise the 
question of constitutionality before the federal courts and to 
protest against the collection of money in this Commonwealth 
by federal taxation to provide funds for the operation of 
said act? 


REMARKS 
Mr. Speaker :—Of late years many laws have been passed by 


Congress providing subsidies for agriculture, highways, health, 














education and other purposes, and there is a constant ten- 
deney to undertake many functions which until recently were 
thought to be of domestie concern. 

All these new undertakings entail an ever-increasing Fed- 
eral expense. In the fiseal vear ending June 30, 1916, Con- 
gress appropriated for the expenses of the Federal government 
$678,677,859. In the current fiscal year the appropriations 
total $5,960,364,621, or over six times the appropriations of 
1916. The internal revenue taxes alone collected by the 
Federal government in Massachusetts in 1921 amounted to 
$259,865,213.85,—over a quarter of a billion dollars in one 
vear, and a sum over six times larger than the total of $39,- 
756,266.53 appropriated in 1921 for running our entire State 
government. 

Formerly, the main sourees of Federal revenue were from 
the tariff and from liquor and tobacco. The burden of these 
taxes rested upon the several States substantially in propor- 
tion to population and consumption. 

Today, the main sources of Federal revenue are the individ- 
ual and corporate income taxes and the inheritance tax. 
The burden of these rests with peculiar weight upon Massachu- 
setts and the other highly developed industrial States, and it 
appears that much of the money collected by the Federal gov- 
ernment in Massachusetts is expended upon work in other 
States. This constitutes a great drain upon the resources of 
Massachusetts, and adds to the cost of living of all her in- 
habitants, whether they direetly pay much or little in taxes. 

Let me illustrate the statement that the burden of these 
taxes falls with special weight on Massachusetts. While, as I 
have said, Massachusetts turned over to the Federal govern- 
ment in 1921 the huge sum of $259,865,213.85, Alabama, 
with a population nearly two-thirds that of Massachusetts, 
contributed only $18,429,531.41, or about 7 per cent of the 
amount collected in Massachusetts, and Mississippi, with a 
population nearly one-half that of Massachusetts, turned over 
only $8,996,571.95, or less than 4 per cent of the amount 
collected in’ Massachusetts. 

Massachusetts should therefore consider with speeial care 
all projects for Federal activities, involving, as they all do, the 
expenditure of large sums of money. 

The object of the order under discussion is, first, to obtain 



















from the Supervisor information as to activities of a loeal 
nature on which the United States has already embarked, as 
to the amount expended upon them, and the amount Massa- 
chusetts loses in the transaction. 

To reduce the problem to its simplest terms, let us suppose 
that the sole function of the United States was road building, 
and that $100,000,000 was annually collected by income taxes, 
of which $5,000,000 came from eitizens of Massachusetts, but 
that only $2,000,000 was spent on Massachusetts roads. It is 
obvious that Massachusetts loses $3,000,000 on the transaction, 
and would be $3,000,000 better off if it built its own roads with 
its own money. 

We are told that if we will appropriate a certain sum the 
Federal government will ‘‘give’’ us an equal sum, but this 
Federal money is not really a gift. It is a return of perhaps 
30 cents on each dollar of additional Federal taxes collected 
from our citizens to meet the total outlay among the several 
States. By every such transaction we lose, and the majority 
of the States gain. 

The second part of the order raises the question of the 
constitutionality of these practices, and, more specifically, of 
the Sheppard-Towner -Act, a bill for the aeeeptanee of which 
is now before us. This act gives outright to each State the 
specific sum of $10,000 in the first vear and $5,000 thereafter, 
irrespective of population, and supplements this with a further 
sum of $1,000,000 to be apportioned among those States which 
appropriate a like amount, $5,000 to each, and the balance 
according to population. The expense rests with special bur- 
den on Massachusetts and the other highly developed indus- 
trial States. For example, Nevada, with a population of only 
77,000, gets the same specific appropriation as Massachusetts, 
with a population of nearly 4,000,000; and Mississippi, which 
pays less than 4+ per cent of the internal revenue paid by 
Massachusetts, but has a population nearly half that of Massa- 
ehusetts, and in addition gets an appropriation based on pop- 
ulation nearly one-half as large as the appropriation based on 
population apportioned to Massachusetts. The facet is that a 
very small group of States, of which Massachusetts is one, pay 
most of the bills for the entire enterprise. The great majority 
of States get more than they eontribute, and no wonder they 
are enthusiastic about this method of legislation. 
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The question we are now considering is not whether we ap- 
prove or disapprove of legislation for maternity protection and 
care. For my own part, I believe the State should extend its 
service in these matters.* We are dealing with the fundamen- 
tal question of the power of the Federal government, a ques- 
tion which transcends in importance any specific piece of leg- 
islation which may be offered for our acceptance. 

By Article X of the amendments to the Constitution, it is 
provided that the powers not delegated to the United States 
by the Constitution, nor prohibited by it to the States, are 
reserved to the States, respectively, or to the people. In 
other words, the powers of Congress are strictly limited to 
those delegated by the Constitution. 

Unlike the Federal Highway Act, which may be supported 
by virtue of the specifie delegation to Congress by the Consti- 
tution of the power to establish post offices and post roads 
and to regulate commerce, no specific power can be found in 
the Constitution to support the Sheppard-Towner bill. If con- 
stitutional, it must be supported solely on the power to lay 
and collect taxes, ete., to pay debts and provide for the com- 
mon defenee ‘‘and general welfare of the United States’’. 
But this elause gives Congress no power to legislate on any 
and all subjects it deems to be for the general welfare. Should 
any such construction be adopted, the very existence of the 
States would be threatened. Loeal self-government would be 
at an end. Congress would wield the supreme power. Every 
activity of our lives would be regulated from Washington. 


*Since these remarks were printed the Massachusetts Legislature in its 
Supplementary Appropriation Bill passed at the close of the session on 
June 13th included, in items 567-568, $15,000 for maternity work by the De- 
partment of Public Health. This based on an annual expenditure of $40,000 
to $50,000 in addition to the $16,000 which was appropriated for this pur- 
pose in the General Appropriation Bill. The work to be done will be 
similar to that which would have been done under the Sheppard-Towner 
Act if that act had been accepted. 

With reference to this appropriation, the Supervisor of Administration in 
his report to the Governor submitting estimates for the Supplementary 
Appropriation Bill, said: 


“For the protection and care of mothers, and conservation of the 
welfare of children, increased activity is recommended. In no phase of 
public health work is there greater promise of more immediate and 
lasting results in life saving and health promotion in proportion to the 
amount of money invested than for money spent for work along the 
lines of hygiene in maternity and infancy. I am, therefore, including 
the sum of $15,000 to be used by the Department of Public Health in 
extending its activities in this field.” 
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And we should soon be in the condition of France, where every 
detail of government is regulated from Paris, and which in 
treatises on government is cited as a horrible example of 
bureaueracy gone mad. In fact, by reason of the immense 
size of our country, and the great diversity in climate, needs, 
and conditions, the evils of bureaucracy would be far greater. 

It is high time that we should put this Federal power to the 
test, and that we should seek information from the Supervisor 
of Administration and advice from our Attorney-General, to 
the end that we may act advisedly on this important question. 


THE FEDERAL TAX BURDENS OF MASSACHUSETTS 
(Reprinted from the Boston Herald of April 9, 1922) 

The Boston Herald’s editorial of March 28, entitled, ‘* We 
Are Taxed to Death,’’ which gives impressive data as to our 
state and loeal taxation, suggests the following contrasts as to 
the federal internal revenue contributed by taxpayers of 
Massachusetts, a state whose varied interests are in jeopardy, 
unless requisite restraint prevails in federal exploitation of 
some states for the benefit of others, and in state and local 
expenditures; and unless our national debt is judiciously 
limited, and our vast war loans are promptly and wisely re- 
funded. 

The 1,500 miles of Pacific Ocean frontage of the United 
States, between the Mexiean border on the south and British 
Columbia on the north, form the western boundry of those 
three great states, California, Oregon and Washington, re 
nowned for their mines, agriculture, horticulture, forests, 
fisheries, seenery and health resorts, and containing the 
flourishing cities of Los Angeles, San Francisco, Portland and 
Seattle, notable gateways in a great trans-continental, trans- 
Pacific and Oriental traffic. 

The total area of those three great states is nearly 40 times 
that of Massachusetts, whieh has but about 200 miles of front- 
age on the Atlantic. Their total population exceeds that of Mas- 
sachusetts by about one million and three-quarters, and their 
assessed valuation in 1921 exceeded that of Massachusetts by 
about $1,600,000,000. Yet the contribution of Massachusetts to 
the federal internal revenue during the past four vears, as 
reported, has exceeded that of those three great states by 
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over one quarter of a billion of dollars, or by $252,484,986. 
Massachusetts paid toward the federal internal revenue for the 
years 1918-19-20 and 21 the sum, as reported, of $1,049,- 
432,931. California, Oregon and Washington paid in all 
$796,947,945. 

It appears that the federal records classify by the states 
their respective total payments for internal revenue, and not 
by what each of the thousands of municipalities contribute. 
But an approximation of what the internal revenue returns 
from each city and town in Massachusetts would reveal, may be 
derived from the percentages of what each contributes to the 
state tax, the apportioned details of which tax appear every 
vear in the Acts and Resolves of Massachusetts. 

Based on these percentages, the taxpayers in 12 of the 355 
Massachusetts municipalities contributed more to the federal 
internal revenue during the past four years than did the entire 
state of California. Such eontributions from those 12 were 
approximately $614,000,000, while California’s entire contri- 
bution for the same period was $593,770,694. Those 12 in the 
order of the amounts they contributed, as thus approximated, 
were: Boston, Worcester, Springfield, Cambridge, New Bed- 
ford, Fall River, Lowell, Lynn, Lawrence, Brookline, Somer- 
ville and Holyoke. Indeed, those 12 appear to have contrib- 
uted more to the federal internal revenue in those four years 
than any state in the Union, exeept New York, Pennsylvania, 
Ohio, Michigan and Illinois. 

On bonded net state debts, computations published as of 
returns of 1918 showed that Massachusetts was then the most 
heavily indebted state per eapita in the Union, the average per 
capita for all the states that had state debts being about $5.50, 
that for Massachusetts being about $24, and that for our 
Metropolitan District being as high as $37. Those data are, of 
course, exclusive of the enormous federal internal revenue 
taxes. 

No adequate provision has vet been made by Congress for 
the payment of the principal of the funded national debt, 20 
odd billions of dollars, which, with interest during the next 
quarter of a century, will involve in all from 40 to 50 billions, 
with possible 10 or 15 billions more principal and interest for 
the proposed soldiers’ ‘‘bonus’’. 

It therefore behooves Massachusetts to regard these fiscal 





issues as Of basic significance, demanding prompt and correct 
treatment (1) to rescue that state from an ominous economic 
peril, (2) to strengthen credit, and (3) to promote commerce. 


ALFRED D. CHANDLER. 
BROOKLINE, April 3, 1922. 


On May 17, 1922, the Senate concurred with the House in 
the adoption of a joint order as follows (see Senate Journal, 


May 17, 1922 


Ordered, That the Attorney-General be authorized and 
requested in his discretion to bring suit in behalf of the 
Commonwealth, in the name of the Commonwealth or 
otherwise, and in such court or courts as he may deem 
expedient, for the purpose of testing the constitutionality 
of the act of Congress, approved November twenty-third, 
nineteen hundred and twenty-one, entitled ‘‘An Act for 
the promotion of the welfare and hygiene of maternity 
and infaney, and for other purposes’’, known as the 
Sheppard-Towner Act, and to enforee and protect the 
rights and interests of the Commonwealth and its citizens 


as they may be affected thereby. 


This order was adopted after the Attorney-General had 
rendered the opinion which appears in the following pages. 








THE OPINION OF THE ATTORNEY GENERAL. 





HOUSE . . . . No. 1660 





Che Commonwealth of Massachusetts. 


DEPARTMENT OF THE ATTORNEY-GENERAL, 
Boston, May 2, 1922. 


To the Honorable Senate and House of Representatives, State House. 


GENTLEMEN: — You have requested my opinion on the 
following questions: 


““(1) Is the act of Congress, approved November twenty-third, nine- 
teen hundred and twenty-one, entitled ‘An Act for the promotion of 
the welfare and hygiene of maternity and infancy, and for other pur- 
poses’, within the constitutional powers of the federal government? 

(2) Has the Commonwealth of Massachusetts any right, as a 
sovereign State, to question the constitutionality of said act? 

(3) Would the Commonwealth of Massachusetts, by the acceptance 
of said act, waive its rights as a sovereign State, if such rights exist, to 
contest the constitutionality of said act before the courts of the United 
States? 


(4) If, in his opinion, said act is unconstitutional, what procedure 
can the Commonwealth adopt to raise the question of constitutionality?’’ 


It is a matter of considerable delicacy for a State official 
to venture to pass upon the validity of acts of Congress and 
the rights of sovereign States before the Supreme Court of 
the United States, and it is with some hesitation that I 
undertake to comply with your request. It would seem, 
however, that it is within the statutory duty imposed upon 
me, as that duty has been construed by my predecessors in 
office, to give you an opinion upon questions of law when 
such opinion is requested in order that you may be informed 
as to your powers and duties with respect to pending mat- 
ters of legislation. 
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I. The act of Congress, approved November 23, 1921, en- 
titled “An Act for the promotion of the welfare and hy- 
giene of maternity and infancy, and for other purposes”’, 
commonly known as the Sheppard-Towner Act, authorizes 
annual appropriations “to be paid to the several States for 
the purpose of co-operating with them in promoting the wel- 
fare and hygiene of maternity and infancy”. It contains 
provisions substantially as follows: 

It authorizes the appropriation, for the purposes of the 
act, of $480,000 for the current year and $240,000 for sub- 
sequent years, for a period of five years, to be equally ap- 
portioned among the several States, and an additional sum 
of $1,000,000 a year, for a period of five vears, to be ap- 
portioned $5,000 to each State and the balance among the 
States in proportion to their population, with a proviso that 
no payment out of the additional appropriation shall be 
made in any year to any State until an equal sum has been 
appropriated by such State. 

The act creates a “Board of Maternity and Infant Hy- 
giene’’, with certain supervisory powers. It provides that 
the “Children’s Bureau of the Department of Labor” shall 
be charged with the administration of the act, and gives the 
Children’s Bureau all necessary powers to co-operate with 
the States in such administration, for which purpose the 
Children’s Bureau may deduct an amount not exceeding five 
per cent of the additional appropriations in any year. 

Every State is required, in order to secure the benefits of 
the appropriations authorized, through its legislature to ac- 
cept the provisions of the act and to designate or authorize 
the creation of a State agency to co-operate with the Chil- 
dren’s Bureau. 

Any State desiring to receive the benefits of the act is 
required by its agency to submit to the Children’s Bureau 
detailed plans for carrying out the provisions of the act 
within such State, such plans to be subject to the approval 
of the Board. 

Within sixty days after any appropriation under the act, 
the Children’s Bureau is directed to make the apportionment 
provided for, to certify to the Secretary of the Treasury the 
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estimated expense of administration, and to certify to the 
Secretary of the Treasury and to the treasurers of the vari- 
ous states the amount apportioned to each State. Within 
the same period and from time to time thereafter, the Chil- 
dren’s Bureau is directed to ascertain the amounts appro- 
priated by the several States and to certify to the Secretary 
of the Treasury the amount to which each State is entitled 
by reason of such appropriation. 

Each State agency co-operating with the Children’s Bureau 
is required to make such reports concerning its operations 
and expenditures as shall be prescribed by the Children’s 
Bureau, which may, subject to the supervision of the Board, 
withhold the certificate authorizing payment to any State 
whenever it is determined that the agency thereof has not 
properly expended the money paid to it or the moneys re- 
quired to be appropriated by the State for the purposes of 
the act, an appeal being given from such determination to 
the President of the United States. 

Thus in effect a system is created by which appropriations 
are to be made by the federal government and the States 
which accept the provisions of the act, plans are to be sub- 
mitted to federal boards, the nature.of which appears to be 
wholly undetermined, except that they must have some rela- 
tion to the “welfare and hygiene of maternity and infancy” 
and are subject to certain restrictions stated in the act. 
Those plans are to be administered by officials, agents and 
representatives of the Children’s Bureau in co-operation with 
the different State agencies, and control over the conduct 
of the State agencies is vested in the Children’s Bureau and 
the Board by the provision authorizing the withholding of 
the federal appropriation in cases where it is determined as 
to any State that federal or State funds have not been prop- 
erly expended. 

The purpose and effect of the federal Constitution was to 
secure a federal government with limited and enumerated 
powers, for national purposes, reserving all other powers to 
the States and the people. M’Culloch v. Maryland, 4 Wheat. 
316, 405; United States v. Cruikshank, 92 U. S. 542, 549- 
551; Kansas v. Colorado, 206 U. S. 46, 81. The powers 
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expressly granted to Congress, including the power to make 
all laws necessary and proper for carrying the powers enu- 
merated into execution, are all stated in article I, section 8, 
of the Constitution. All powers not granted to the United 
States by the Constitution are reserved by the Tenth Amend- 
ment to the States or the people. United States v. Cruik- 
shank, 92 U. S. 542, 551. 

The powers given to the federal government are only those 
which are necessary to the existence and effective mainte- 
nance of the nation. There is no grant of power to Congress 
to regulate the internal affairs of the States (excepting that 
given by the Eighteenth Amendment). The police power is 
a necessary part of the sovereign powers of the States, and 
was reserved to them by the Tenth Amendment. Each State 
has the right and duty to provide for the general welfare of 
its people, and in those respects the authority of the State 
is complete, unqualified and exclusive. New York v. Miln, 
11 Pet. 102, 139; Jn re Rahrer, 140 U. S. 545, 554, 555; 
Keller v. United States, 213 U. S. 138; Hammer v. Dagen- 
hart, 247 U. S. 251, 274-276; The Federalist, No. 45. 

The present act vests in the Federal government certain 
powers relating to maternity and infancy. These matters 
manifestly fall within the scope of the police power. Most 
of the expense will be borne by a small minority of the 
States, while a majority of the States will receive a corre- 
sponding benefit for which they do not pay. If the United 
States possesses no police power, as the Supreme Court of 
the United States has often held, it would seem that this 
act is an attempt to usurp an authority reserved to the 
States and to exercise it at the expense of a minority of them, 
of which this Commonwealth is one. 

It appears from the debates in Congress that the pro- 
ponents of this measure attempt to support it upon the 
ground that it is a provision for the general welfare of the 
people of the United States. The words “general welfare’ 
occur twice in the Constitution, once in the preamble and 
once in article I, section 8. 


bd 


The preamble is as follows: 


“We the people of the United States, in order to form a more perfect 
union, establish justice, insure domestic tranquillity, provide for the 
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common defence, promote the general welfare, and secure the blessings 
of liberty to ourselves and our posterity, do ordain and establish this 
CONSTITUTION for the United States of America.” 


The preamble, however, contains no grant of power. It 
is a mere statement of the purposes effected by the Con- 
stitution itself. Jacobson v. Massachusetts, 197 U. S. 11, 
22; Story on the Constitution, § 462. 

I pass, therefore, to a consideration of article I, section 8, 
of which the first clause is as follows: 


“The congress shall have power — to lay and collect taxes, duties 
imposts and excises, to pay the debts and provide for the com- 
mon defence and general welfare of the United States; but all duties, 
imposts and excises shall be uniform throughout the United States; 


” 


It is plain that the words “to pay the debts and provide 
for the common defence and general welfare of the United 
States” are not a substantive grant of power, but a quali- 
fication of the first enumerated power “to lay and collect 
taxes, duties, imposts and excises”. Argument is not 
needed to support this proposition because the authority 
for it is conclusive. 

The history of the adoption of this clause is given in 
George Ticknor Curtis’s Constitutional History of the 
United States, vol. I, pp. 518-521, as follows: 

In the first draft of the Constitution the power to tax 
was stated in what was there article VII, section 1, in the 
following words: 


“The Legislature of the United States shall have the power to lay 
and collect taxes, duties, imposts, and excises.”’ 


5 Elliot’s Debates, p. 378. 


It was thought that there should be some restraint on the 
revenue power, with a view to prevent perpetual taxes of 
any kind. The matter was referred to a committee of de- 
tail, which reported the following addition: 


“For payment of the debts and necessary expenses of the United 
States; provided that no law for raising any branch of revenue, except 
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what may be specially appropriated for the payment of interest on 
debts or loans, shall continue in force for more than ———— years.” 


5 Elliot’s Debates, p. 462. 


This was referred to a grand committee, which introduced 
an amendment making the whole clause read as follows: 


“The legislature shall have power to lay and collect taxes, duties, 
imposts, and excises, to pay the debts, and provide for the common 
defence and general welfare of the United States.” 


5 Elliot’s Debates, pp. 506, 507. 


This amendment was unanimously adopted. The pro- 
vision for uniformity was added later. 


5 Elliot’s Debates, p. 543. 


In Loughborough v. Blake, 5 Wheat. 317, 318, Chief Justice 
Marshall said: 


“The 8th section of the Ist article gives to Congress the ‘power to 
lay and collect taxes, duties, imposts and excises,’ for the purposes 
thereinafter mentioned.”’ 


Again in Dobbins v. Commissioners of Erie County, 16 
Pet. 435, 448, 449, the court said: 


“The revenue of the United States is intended by the Constitution 
to pay the debts, and provide for the common defence and general 
welfare of the United States; to be expended, in particulars, in carrying 
into effect the laws made to execute all the express powers, ‘and all 
other powers vesied by the Constitution in the government of the 
United States.’ ” 


In Ward v. Maryland, 12 Wall. 418, 428, the power to 
tax was referred to as existing “by virtue of an express grant 
for the purpose; among other things, of paying the debts 
and providing for the common defence and general welfare”’. 

In United States v. Boyer, 85 Fed. 425, it was held that 
the “general welfare clause” did not confer any distinct and 
substantial power on Congress to enact any legislation, but 
constituted a limitation upon the taxing power. 








1922.] HOUSE — No. 1660. 7 


The text writers also are agreed that the words “to pay 
the debts and provide for the common defence and general 
welfare of the United States” are to be construed as if they 
were preceded by the words “in order’, or similar words 
amounting to a declaration of purpose. Story on the Con- 
stitution, §§ 906-911; Miller on the Constitution of the 
United States, pp. 229-231. 

The form of the Constitution lends strong support to this 
construction. The document in the rolls of the Department 
of State shows that in article I, section 8, each of the enu- 
merated powers is numbered, from 1 to 18 inclusive, the 
first being the power “to lay and collect taxes, duties, 
imposts and excises, to pay the debts and provide for the 
common defence and general welfare of the United States; 
but all duties, imposts and excises shall be uniform through- 
out the United States;” and the second the power “to bor- 
row money on the credit of the United States;” and that 
each power is separated by a semi-colon. Curtis’s Consti- 
tutional History of the United States, vol. I, pp. 728, note, 
@al. 

While it seems to be definitely settled that the words “to 
pay the debts and provide for the common defence and 
general welfare of the United States’’ are not a substantive 
grant of power, there has been from the time the Constitu- 
tion was adopted a controverted question regarding the 
interpretation of those words and their bearing on the 
power of Congress to appropriate money. Hamilton held 
that Congress had a power to appropriate as broad as the 
power to tax, and that the revenues of the United States 
could be appropriated for any public purpose connected with 
the general welfare of the United States. This doctrine was 
stated by Hamilton in his Report on Manufactures in 1791. 
It was adopted and followed by Story (§§ 975-992), and by 
President Monroe in his message respecting the bill for the 
repairs of the Cumberland Road, May 4, 1822. On the 
other hand, Madison held that the general welfare clause is 
merely descriptive of and limited by the specific grants of 
power to Congress contained in section 8, and that the 
power to appropriate money is also confined to the enumer- 
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ated powers. Madison expressed this view in the Federalist, 
No. 41, and the statement there made must be presumed to 
have had some effect in obtaining the ratification of the 
Constitution by the States. He renewed the same statement 
in his message vetoing the bill for internal improvements, 
March 3, 1817, and in a letter to Speaker Stevenson, dated 
November 27, 1830. Madison’s view was supported and 
emphasized by Jefferson, as stated in his Opinion on the 
Constitutionality of a National Bank, February 15, 1791. 
See Tucker’s Constitution of the United States, §§ 222-231. 

The view that the general welfare clause is merely de- 
scriptive of the substantive grants of power which follow it 
in section 8 is supported by the circumstance that provisions 
for the common defence are contained in the grants of 
power to declare war, to raise and support armies, to pro- 
vide and maintain a navy, to make rules for the government 
and regulation of the land and naval forces, to provide for 
calling forth the militia to execute the laws of the Union, 
suppress insurrections, and repel invasions, and to provide 
for organizing, arming and disciplining the militia, while 
the other powers granted in that section are clearly 
provisions for the general welfare of the United States. 

The question as to the extent of the general welfare 
clause in its application to appropriations of money was 
expressly reserved by the Supreme Court in United States 
v. Realty Co., 163 U. S. 427, 440, where the court said: 


“Tt is unnecessary to hold here that Congress has power to ap- 
propriate the public money in the treasury to any purpose whatever 
which it may choose to say is in payment of a debt or for purposes 
of the general welfare. A decision of that question may be postponed 
until it arises.” 


But the question which I have to determine does not 
depend for its answer upon a solution of the controversy 
concerning the limits of the power of Congress to appro- 
priate money. In fact, the Sheppard-Towner Act makes 
no appropriation of money. It merely purports to authorize 
sums to be appropriated, thereby announcing, it seems, an 
intention to appropriate at some future time. It does, 
however, establish a system by which States desiring to 
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secure the benefits of promised appropriations are required 
to submit plans for carrying out the provisions of the act 
to designated federal authorities for their approval, to make 
appropriations to match federal appropriations, and to 
cooperate with the federal authorities in the administration 
of the act, subject to the supervision of those authorities, 
who, if they determine that either federal or State funds 
have not been properly expended, may withhold the federal 
appropriation. This, in my judgment, is not an appropria- 
tion bill, but an attempted exercise of power over the 
subject of maternity and infancy, and thus an incursion 
into the field of the local police power, reserved to the 
States by the Tenth Amendment. The objections to the 
act go further in that the proposed appropriations are not 
general in their application, but are confined to those States 
which accept the act and appropriate their own funds to be 
used for its purposes. Hamilton, in his Report on Manu- 
factures cited above, although contending for the broad 
power of appropriation, says that “the object to which an 
appropriation of money is to be made must be general and 
not local.’’ For this reason the appropriations, if made, in 
my opinion would not be for the “general welfare of the 
United States”, even if those words are given the broadest 
signification. Indeed it is yet to be determined that Con- 
gress has the power to appropriate to the States, according 
to any method of apportionment, revenues raised from the 
people of the United States for national purposes. 

If the powers attempted to be exercised by the Sheppard- 
Towner Act are outside the powers conferred upon Congress 
by the Constitution and within the field of the powers re- 
served to the States, the act is not made constitutional and 
valid by the circumstance that those powers will only be 
exercised in or with respect to those States whose legislatures 
accept it; for Congress cannot assume and the State legisla- 
tures cannot yield the powers reserved to the States by the 
Constitution. They can only be granted to the federal 
government by an amendment to the Constitution. On this 
precise subject President Monroe, in his message vetoing 
the Cumberland Road bill, referred to above, holding that 
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Congress had not the power, even with the consent of the 
States affected, to establish turnpikes with gates and tolls as 
internal improvements, said: 


“T am of the opinion that Congress do not possess this power; that 
the states, individually, cannot grant it; for, although they may assent 
to the appropriation of money within their limits for such purposes, they 
can grant no power of jurisdiction or sovereignty by special compacts 
with the United States. This power can be granted only by an amend- 
ment to the Constitution, and in the mode prescribed by it.” 


In reply to your first question I am therefore constrained 
to say that I am of opinion that the act referred to is not 
within the constitutional powers of the federal government. 

II. Your second question, whether the Commonwealth of 
Massachusetts has any right as a sovereign State to question 
the constitutionality of the act, and your fourth question, 
what procedure can be adopted to raise the question of con- 
stitutionality, will be considered together. 

It is well established that any person whose rights are 
directly affected by an act of Congress may question its 
constitutionality before the court, and that it is the court’s 
duty in a proper case, where an act of Congress infringes 
upon the provisions of the Constitution, to declare that act 
unconstitutional and void. Vanhorne’s Lessee v. Dorrance, 
2 Dall. 304, 308, 309; Marbury v. Madison, 1 Cranch 137; 
M’Culloch v. Maryland, 4 Wheat. 316, 400, 401. 

But the right to declare an act unconstitutional can be 
exercised only when proper parties are before the court, in an 
actual controversy, involving the constitutional question in the 
determination of the rights of litigants. Steamship Co. ». 
Emigration Commissioners, 113 U. S. 33, 39; Muskrat ». 
United States, 219 U. S. 346, 361; Fairchild v. Hughes, 
No. 148, — October Term, 1921. 

The most direct method of testing the constitutionality of 
the Sheppard-Towner Act, if not the only method, is_ by 
proceedings in equity against those officials of the federal 
government who are acting or preparing to act to carry its 
provisions into effect. By U.S. Const., art. III, sec. 2, the 
Supreme Court has original jurisdiction of all cases in which 
a State shall be a party. The inquiry, therefore, is, in the 
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first instance, whether the Commonwealth may maintain 
such a suit in the Supreme Court as party plaintiff, and 
secondly, whether the suit will lie against federal officials as 
parties defendant. 

1. There are instances of suits brought by States which 
the Supreme Court has declined to entertain on the ground 
that they called upon the Court to determine questions 
which were political and not judicial. The most noteworthy 
of these cases is Georgia v. Stanton, 6 Wall. 50, where the 
State brought an original bill to restrain the Secretary of 
War and other officers of the government from carrying into 
effect the so-called Reconstruction Acts. The court held 
that the rights for which protection was sought were rights 
of sovereignity, that no rights of persons or property were 
being infringed, and that the questions were political; and 
they dismissed the bill for want of jurisdiction. The de- 
cision, however, seems to go no further than Luther v. Bor- 
den, 7 How. 1, and Pacific Telephone Co. v. Oregon, 233 
U. S. 118, holding that it is for Congress and not for the 
court to decide what is the established government in a 
State, and to enforce the constitutional guaranty of a repub- 
lican form of government, the questions involved being polit- 
ical and beyond the judicial power. 

On the other hand, the court has from early times enter- 
tained suits to determine which of two States had political 
jurisdiction over disputed territory, since such a controversy 
is clearly justiciable. Rhode Island +. Massachusetts, 12 
Pet. 657, 736-738; Virginia v. West Virginia, 11 Wall. 39. 
More recently the jurisdiction has in many cases been sus- 
tained in suits by States to enforce their sovereign rights, 
and as parens patrie or representative of their citizens. 

The question whether a State may sue as representative 
of its citizens was presented but not settled in Louisiana v. 
Texas, 176 U. S. 1, 19. But in later decisions this question 
has been answered in the affirmative, and the distinction 
made in Georgia v. Stanton, 6 Wall. 50, between rights of 
property and rights of sovereignty has been disregarded. 
These decisions have made it plain that suits by States will 
lie for the protection both of their own sovereign rights and 
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of the personal and property rights and welfare of their 
citizens generally. On these grounds suits have been sus- 
tained to restrain interference with the flow of rivers and 
water supply, and pollution of the air. Jurisdiction is ac- 
cepted broadly wherever the controversy is justiciable in its 
nature, in recognition of the fact that the States in joining 
the Union relinquished the right they would otherwise have 
had to seek remedies by negotiation or force, that there 
should be some remedy for the settlement of disputes, and 
that one may be found in the constitutional provisions giving 
the Supreme Court jurisdiction of suits by States. Missouri 
v. Illinois & Chicago District, 180 U. S. 208, 241; Kansas ». 
Colorado, 185 U. S. 125, 206 U. S. 46, 83, 84, 89; Georgia 
v. Tennessee Copper Co., 206 U. S. 230, 237; Virginia »v. 
West Virginia, 220 U. S. 1, 27; New York v. New Jersey, 
256 U. S. 296, 301, 302. 

The question whether an act of Congress is in violation 
of the reserved powers of the States and therefore unconsti- 
tutional seems clearly to be justiciable, and the Supreme 
Court has so decided in Hammer v. Dagenhart, 247 U. S. 
251. In that case the court held that a United States dis- 
trict attorney should be enjoined from enforcing an act of 
Congress prohibiting the transportation in interstate com- 
merce of products of child-labor, on the ground that the law 
was an invasion of the local police power, reserved to the 
States by the Tenth Amendment. 

Where an act of Congress encroaches upon the rights re- 
served to the States by the Tenth Amendment, any State 
affected thereby must have the right to resort to some 
tribunal for the protection of those rights or be without 
remedy. That the States themselves are entitled to such 
protection by the judicial power, and that it is the duty of 
the court, in a proper case, to hold such an act unconstitu- 
tional, and to grant relief, has several times been declared. 
Ableman v. Booth, 21 How. 506, 519, 520; Gordon v. United 
States, 117 U. S. 697, 700, 701, 705; Matter of Heff, 197 
U. S. 488, 505; South Carolina v. United States, 199 U. S. 
437, 448. 

If, for reasons stated, the Sheppard-Towner Act is uncon- 
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stitutional as representing an attempt by Congress to exceed 
its constitutional powers and to usurp the rights reserved to 
the States by the Tenth Amendment, it follows that the 
Commonwealth in a proper case can raise the question of 
constitutionality by bringing suit in the Supreme Court, if 
and when it is affected by the act. 

The act does not confer upon the federal agencies created 
or designated by it any authority which operates in Massa- 
chusetts unless and until its Legislature accepts the act 
and makes the required appropriation. If the Legislature 
purports to accept the act, the right of the Commonwealth 
subsequently to complain that the act is unconstitutional, as 
hereafter stated in reply to your third question, will be open 
to serious question. If the act is not accepted and does not 
become operative within the Commonwealth, there would be 
no encroachment upon the police power of Massachusetts if 
the act should be put into effect in other States. 

It does not follow, however, that the Commonwealth is 
not affected if the act is put into effect in other States. The 
grants to such States are to be paid out of the federal 
treasury. That treasury is replenished by internal revenue 
taxes paid by the people of the several States. It has been 
estimated that 5.66 per cent of those taxes are paid by the 
citizens of Massachusetts. If Massachusetts can and does 
accept the act it has been estimated that the return to it 
thereunder will be less than half the amount collected from 
its citizens. If Massachusetts does not accept the act its 
citizens will be taxed in order to carry into effect an uncon- 
stitutional law in other States. Assuming that a federal tax, 
otherwise lawful, imposed to raise revenues for lawful pur- 
poses does not become unconstitutional because it taps and 
diminishes a source of revenue available to the States 
(Knowlton v. Moore, 178 U. S. 41; New York Trust Co. ». 
Eisner, 41 Sup. Ct. Rep. 506), it does not follow that a State 
whose revenues are diminished by federal taxation imposed in 
order to execute an unconstitutional law is not so affected 
thereby that it cannot attack that expenditure in the Su- 
preme Court of the United States. If the State is without 
remedy it is under the dilemma of consenting to be stripped 
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of a power reserved by the Tenth Amendment, in order to 
share in such unconstitutional benefits as Congress may 
choose to accord, or else of bearing unheard and without 
redress a part of the burden of conferring such alleged bene- 
fits on other States. 

The right of Massachusetts to bring suit may be supported 
upon the further ground that the rights of its tax-paying 
citizens are invaded. It is doubtful whether taxpayers can 
maintain suits in their individual capacity to restrain an 
unconstitutional expenditure. See Bradfield v. Roberts, 175 
U.S. 291; Millard v. Roberts, 202 U. S. 427, 438. There is, 
however, in my opinion strong argument for the view that 
the State can present the question on their behalf as parens 
patrie, following the analogy of the nuisance cases already 
cited. If neither the State nor the taxpayer can sue, then 
there can be no remedy against such an unconstitutional 
exercise of power by Congress, although the issue is plainly 
justiciable. 

The novelty of the question prevents a more definite 
answer to your inquiry. It is for the Legislature, in its 
wisdom, to determine whether a question of such vital im- 
portance to the State involving, as it does, a principle 
capable of indefinite application in the broad and paternalis- 
tic field of social welfare should not be submitted for adjudi- 
cation to our highest court. 

2. It remains to be considered whether suit may be 
brought against the federal officials whose duty it is to 
administer the act. 

In Mississippi v. Johnson, 4 Wall. 475, the Supreme Court 
denied leave to file a bill against President Johnson to re- 
strain him from putting the Reconstruction Acts into force. 
In Georgia v. Stanton, 6 Wall. 50, the Supreme Court dis- 
missed a similar bill, as already stated. The circumstances 
which led to the passage of these bills, which were designed 
to create a temporary government for the seceded States, 
and the effect of later decisions afford ground for belief that 
those decisions would not govern in the present case. 

Later cases hold that suit will lie where rights of property 
are unlawfully invaded by federal officers, and where the 
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United States is not a defendant or a necessary party. 
United States v. Lee, 106 U. S. 196, 204-208; Noble v. 
Union River Logging R.R., 147 U. S. 165, 171, 172; Belknap 
v. Schild, 161 U. S. 10, 18; School of Magnetic Healing v. 
McAnnulty, 187 U. S. 94; Lane v. Watts, 234 U. S. 525, 
540. Furthermore, the court has frequently held broadly 
that State officers clothed with some duty in regard to the 
enforcement of the laws of the State may be enjoined from 
proceeding under an unconstitutional statute which they 
are about to enforce to the plaintiff’s injury, and that a suit 
for such injunction cannot be regarded as a suit against the 
State. Osborn v. United States Bank, 9 Wheat. 738, 846, 
857; Davis v. Gray, 16 Wall. 203; Pennoyer v. McCon- 
naughy, 140 U. S. 1, 10; Smyth ». Ames, 169 U. S. 466, 
518, 519; Ex parte Young, 209 U. S. 123, 149, 155, 156; 
Western Union Telegraph Co. v. Andrews, 216 U. S. 165; 
Truax v. Raich, 239 U. S. 33, 37; Greene v. Louisville & 
I. R.R. Co., 244 U. S. 499, 506, 507. Recently this same 
principle has also been extended to suits against federal 
officers seeking to restrain them from acting under statutes 
alleged to be unconstitutional. Philadelphia Co. v. Stimson, 
223 U. S. 605, 619, 620; Wilson v. New, 243 U. S. 332; 
Hammer v. Dagenhart, 247 U. S. 251. Federal jurisdiction 
does not depend on diversity of citizenship, but exists be- 
cause such suits arise under the Constitution or laws of the 
United States. Ex parte Young, 209 U. S. 123, 143-145. 

In the National Prohibiticn Cases, 253 U. S. 350, two of 
the cases were suits by the States of Rhode Island and New 
Jersey against the Attorney General and the Commissioner 
of Internal Revenue, seeking to have the Eighteenth Amend- 
ment and the Volstead Act declared unconstitutional and 
void, and to enjoin the enforcement of the act. The main 
ground on which unconstitutionality was claimed was that 
the amendment and the act constituted an interference with 
the sovereign rights of the States to govern their internal 
affairs, that is, the local police power. Original bills in each 
of the two cases were permitted by the court to be filed (252 
U.S. 570), and no question of jurisdiction was raised or re- 
served in the opinion by which all the suits were dismissed 
on the merits. 
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The opinion in the recent case of Texas v. Interstate Com- 
merce Commission, No. 24 Original, — October Term, 1921, 
contains an intimation that the original jurisdiction of the 
court over suits where States are parties may be somewhat 
narrow, but the decision of the case goes on the ground that 
necessary parties were not before the court. 

I conclude, therefore, that assuming that the Common- 
wealth may bring the suit as party plaintiff, the fact that the 
defendants would be federal officials would not defeat it. 

III. Your third question is whether the Commonwealth 
by accepting the act would waive any right it may have to 
contest the constitutionality of the act before the courts of 
the United States. 

The act provides that any State in order to secure the 
benefit of federal appropriations must accept the provisions 
of the act, designate the State agency with which the Chil- 
dren’s Bureau is to co-operate, and submit to the Children’s 
Bureau detailed plans for carrying out the provisions of the 
act within the State. It contemplates also appropriations 
by the State to match federal appropriations. These provi- 
sions, it seems to me must be construed as a proposal for a 
contract with the several States which, when accepted by 
any State, would constitute an agreement by the State to 
be bound by the terms of the act, if such an agreement could 
be made. Whether the State, acting by its Legislature alone, 
or in any manner other than that provided by the Consti- 
tution itself, can contract away its sovereign rights is a 
matter of grave doubt. But apart from any question of the 
validity of such a contract, there would appear to be an in- 
consistency in accepting the benefits of the act and then 
bringing suit to avoid its obligations and effect. 

I am therefore of opinion that the passage of an act by 
the General Court accepting the provisions of the Sheppard- 
Towner Act would place the Commonwealth in a less favor- 
able position to contest its validity. 


Very truly yours, 


J. WESTON ALLEN, 


Attorney General. 
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